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Rock, Nebraska, it turn- south into the State of Kansas,where it joins the Smoky Hill River to form the KansasRiver, which then tiows east through Topeka to KansasCity, where it in turn joins the Missouri River. The Republican River is a rnaior source of water for the State of
Kaas.

3. Flood control and reclamation projects have been
constructed and are operated by the Federal Governmenton the mainstem and in the tributary sub-basins of the
Republican River. The combined flows of the Republican
River and its tributaries are impounded by the rnainstem
Harlan County Dam constructed and operated by theFederal Government for flood control and irrigation pur
poses in the States of Nebraska and Kansas.

4. The waters of the Republican River have been
equitably apportioned among the three States by means
of an enforceable interstate compact. The RepublicanRiver Compact was negotiated pursuant to Article I, Sec
toii 10, Clause 3, of the Constitution of the United Statesand pursuant to the specific co”scnt of Congress in theAct of .August 4, 1Q42,. 56 Stat 736 Th I?cpubhan R:vcr

C ompact wa cntere into I v a I a
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Republican River Compact is attached as the Appendix to
this Complaint.

5. Article 111 of the Republican River Compact sets
out the initially determined average annual “virgin water
supply” of the Reoublican River Basin, including its sub-
basins.

6. Article IV of the Republican River Compact allo
cates the virgin water supply of the Republican River
Basin, including the sub-basins thereof, to the three com
pacting States, for beneficial consumptive use. Article III
provides for the adjustment of the States’ allocations if
the virgin water supply varies more than ten percent.

7. The State of Nebraska has breached its solemn
obligation to abide by the Compact, a law of the United
States, by allowing the proliferation and use of thousands
of wells hydraulically connected to the Republican River
and its tributaries, by [he failuie to pEoteLt suface flows
from unauthorized appropriation by Nebraska users, and
by other acts and omissions. These acts and omissions
have resulted in the appropriation by the Sae of
- --- -.
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the Compact, the State of Kansas has suffered grave and
substantial injuries.

10. The State of Nebraska has not regulated and
does not regulate groundwater use in the Republican
River Basin for purposes of complying with the Republi
can River Compact. Nebraska’s failure to reguiac such
use has encouraged Nebraska water users to increase
pumping, thereby exacerbating violations of the Com
pact.

11. The State of Nebraska is even now allowing new
wells, increased pumping, and increased use of ground
water in the Republican River Basin in Nebraska. Such
additional wells, increased pumping, and increased use
are exacerbating the shortages to Kansas caused by the
violations of the Republican River Compact that are
already occurring, to the substantial and irreparable
injury of the State of Kansas.

12 Unless relief is granted by this Court, incr’asing
Ilegal water use in Nebraska iv excess uf the Sto ‘f
Nebraska’s equitacle &hare of the wat rc Ii R F)

S
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14. The State of Kansas attempted to settle its differ

ences with the State of Nebraska for a number of years.

and most recently through professionaiv mediated nego

tiations for a period of more than a year. A such efforts

have proven fruitiess.

15. The State of Kansas has no adequate remedy at

law to enforce its rights under the Republican River

Compact against the State of Nebraska.

16. The State of Kansas has no adequate remedy for

past, continuing, and future violations of the Republican

River Compact by the State of Nebraska except by invok

ing the Court’s original jurisdiction in this proceeding.

WHEREFORE, the State of Kansas respectfully prays

that the Court:

A. Award to the State of Kansas all damages and

other relief, including pre- and post-judgment interest,

appropriate fully to remedy the injury suffered by the

State of Kansas by reason of the State of Nebraska’s past

and continuing violations of the Republican River Com

pact.

B, I it do roe commandin the State of
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C Grant such costs and further relief as the Court
deems just and proper.

Respectfully submitted,

Cnr J. SovAu.
Attorney General of Kansas
JOHN W C,\ejBr:
Scnio Deputy Attorney eneral
DoN1Lu L. Prrrs
Assistant Attorney General

LELAND E. RoLrs
Special Assistant Attorney General
JOHN B. DRAPSa

Counsel of Record
Special Assistant Attorney General
M0NTG0MLRY & Acnuaws, IA.
Post Office Box 2307
Santa Fe, New Mexico 87504-2307
(505) 982-3873

May 1°9
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Appendix to Bill of Complaint
The Republican River Compact as

Enacted by Congress
57 Stat. 86 (1943)

AN ACT

To grant the consent of Congress to a compact entered
into by the States of Colorado, Kansas, and Nebraska
relating to the waters of the Republican River Basin, to
make provisions concerning the exercise of Federal juris
diction as to those waters, to promote flood control in the
Basin, and for other purposes.

Be it enacted by the Senate and House of Representatives

of the United States of America in Congress assembled, That

the consent of Congress is hereby given to the compact
authorized by the Act entitled “An Act granting the con

sent of Congress to the States of Colorado, Kansas, and

Nebraska to negotiate and enter into a compact for the
division of the waters of the Republican River”, approved

August 4, 1942. (Public Law 696, Seventy seventh Con

gess; 56 Stat. 736), signed by the commissioners for th
Statis f Colorado, Kansas and Nebraska a I ncolr
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of the Republican River flasin, and being duly authorized
therefor by the Act of the Congress of the United States of
America, approved August 4, 1942, (Public No. 696, 77th
Congress. Chapter 545, 2nd Session) and pursuant to Acts
of their respective Legislatures have, through their
respective Governors, appointed as their Cornmiss:oners:

M.C. Hinderlider, for Colorado
George S. Knapp, for Kansas
Wardner G. Scott, for Nebraska

who, after negotiations participated in by Glenn L Far
ker, appointed by the President as the Representative of
the United States of America, have agreed upon the fol
lowing articles:

“Article I

“The major purposes of this compact are to provide
for the most efficient use of the waters of the Republican
River Basin (hereinafter referred to as the ‘Basin’) for
multiple purposes, to provide for an equilable division ot
such waters: to remove all causes, nrcent cnd future,
hih ih’ e r ‘ c
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genera! principle or prc’ccdent with respect to any other

interstate stream.

‘Article Ii

“The Basin is all the area in Colorado, Kansas, and

Nebraska, which is naturally drained by the Republican

River, and its tributaries, to its junction with the Smoky

lull River in Kansas. The main stem of the Republican

River extends from the junction near Haigler, Nebraska,

of its North Fork and the Arikaree River, to its junction

with Smoky Hill River near Junction City, Kansas.

Frenchman Creek (River) in Nebraska is a continuation of

Frenchman Creek (River) in Colorado. Red Willow Creek

in Colorado is not identical with the stream having the

same name in Nebraska. A map of the Basin approved by

the Commissioners is attached and made a part hereof.

“The term ‘Acre-foot’, as herein used, is the quantity

of water required to cover an acre to the depth of one foot

and is equivalent to forty three thoucand, five hundred

sixty (4 3d) cubi” feet

‘
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“Beneficial consumptive use is the basis dnd princi
ple upon which the allocations of ater hereinafter made
are pred:cated.

“Article III

“The specific allocations in acre-feet hereinafter nade
to each State are derived from the computed aerage
annual virgin water supply originating in the following
designated drainage basins, or parts thereof, in the
amounts shown:

“North Fork of the Republican River drainage
basin in Colorado, 44,700 acre-feet;
“Arikaree River drainage basin, 19,610 acre-feet;
“Buffalo Creek drainage basin, 7,890 acre-feet;
“Rock Creek drainage basin, 11,000 acre-feet;
“South Fork of the Republican River drainage
basin, 57,200 acre-feet;
“Frenchman Creek (River) drainage basin in
Nebraska, 98,500 acre-feet;
“Blackwood Creek drainage bacin, 6,S0 acre-
feet;
‘Driftwood Creek drainage basin, 73d0 are
feet;

-
,‘ r
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lowest crossing of the river at the Nebraska-Kansas state
line and the small tributaries thereof, 57,700 acre-feet.

Should the future computed virgin water suplv of
any source vary more than ten (10) per cent from the
virgin water supply as hercinabove set forth, the alloca
tions hereinafter made from such source shall be
increased or decreased in the relative proportion that the
future computed virgin water supply of such source bears
to the computed virgin water supply used herein.

“Article IV

“There is hereby allocated for beneficial consumptive
use in Colorado, annually, a total of fifty-four thousand,
one hundred (54,1.00) acre-feet of water. This total is to be
derived from the sources and in the amounts hereinafter
specified and is subject to such quantities being physi
cally available from those sources;

“North Fork of the Republican River drainage
basin, 10,000 acre-feet;
“Arikaree River drainage basin 15 400 acre-feet
South Fork of the Republ;can River drainac

basin, 25,400 are feet;
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total is to be derived from the sources and in the amounts
hereinafter specified and is subject to such cuantiesbeing ph sicaiy available fro:n those sources:

“Arikaree River drainage basin, ,000 acre-feet;“South Fork of the Republican River drainage
basin, 23,000 acre-feet;
“Driftwood Creek drainage basin, 500 acre-feet;“Beaver Creek drainage basin, 6,400 acre-feet;
“Sappa Creek drainage basin, 8,800 acre-feet;
“Prairie Dog Creek drainage basin, 12,600 acre-
feet;

“From the main stem of the Republican River
upstream from the lowest crossing of the river at the
Nebraska-Kansas state line and from water supplies of
upstream basins otherwise unallocated herein, 138,000
acre-feet; provided, that Kansas shall have the right to
divert all or any portion thereof at or near Guide Rock,
Nebraska; and

“In addition there is hereby allocated for beneficial
consumptive use in Kansas, annually, the entire water
supply originating in the Basin downstream from tbe
lowest crossing of thc riaer t the IebrasKa K n. c ct

-

!: j
—--‘
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Nebraska, 52,800 acre-feet;
‘kock Creek drainage basin1 4,4CC acre-feet;
“Arikaree River drainage basin, 3,300 acre-feet;
“Buffalo Crcek drainage basin, 2,600 acre-feet;
“South Fork of the Republican River drain age
basin, 300 acre-feet;
“Driftwood Creek drainage basin, 1,200 acre-
feet,
“Red Willow Creek drainage basin in Nebraska,
4,200 acre-feet;
“Medicine Creek drainage basin, 4,600 acre-feet;
“Beaver Creek drainage basin, 6,700 acre-feet;
“Sappa Creek drainage basin, 8,800 acre-feet;
“Prairie Dog Creek drainage basin, 2,100 acre-
feet;
“From the North Fork of the Republican River in

Nebraska, the main stem of the Republican River between
the junction of the North Fork and Arikaree River and the
lowest crossing of the river at the Nebraska-Kansas state
line, from the small tributaries thereof, and from water
supplies of up-stream basins otherwise unallocated
herein, 132,000 acre-feet.

“The use of the waters hereinabove allocated shall bc
subject o the laws of the State, for use in ‘;hich th-
abo-ations arc made
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authorized officials, shall have the perpetual and exclusive right to controL and regulate diversions of water atall times by said canal in conformity with said judgment.
“The water heretofore adjudicated to said PioneerCanal by the District Court of Colorado in the amount offirty (50) cubic feet per second of time is included in andis a part of the total amounts of water hereinbefore allocated for beneficial consumptive use in Colorado andNebraska.

“Article VI

“The right of any person, entity, or lower State toconstruct, or participate in the future construction anduse of any storage reservoir or diversion works in anupper State for the purpose of regulating water hereinallocated for beneficial consumptive use in such lowerState, shall never be denied by an upper State; provided,that such right is subject to the rights of he upper State.

“?rttcic VII

•
- le

a
f tIe LOwc c
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for such purposes, a sum of money equivalent to theaverage annual amount of taxes assessed against thelands and improvements durtng the ten years precedingthe use of such lands, in reimbursement for the loss oftaxes to said political subdivisions of the State.

“Article VIII

“Should any facility be constructed in an upper State
under the provisions of Article VI, such construction and
the operation of such facility shall be subject to the laws
of such upper State.

“Any repairs to or replacements of such facility shall
also be made in accordance with the laws of such upper
State.

“Article IX

“It shall be the duty of the three Statpc to administer
this compact through the official in each State who is now
or may hereafter be charged with the duty of administer
ing the public water supplies, and to coliect and correlate
hro’igh -h c’ff is l m

(5 t,,
--.r :csarJr
‘. L
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publication of water facts necessary for the properadministration of this compact.

“Article X

“Nothing in thi5 compact shall be deemed:
“(a) To impair or affect any rights, powers or jurisdiction of the United States, or those acting by or underits authority, in, over, and to the waters of the Basin; no-to impair or affect the capacity of the United States, orthose acting by or under its authority, to acquire rights inand to the use of waters of the Basin;

“(b) To subject any property of the United States, itsagencies or instrumentalities, to taxation by any State, orsubdivision thereof, nor to create an obligation on thepart of the United States, its agencies or instrumentalities,by reason of the acquisition, construction, or operation ofany property or works of whatsoever kind, to make anypayments to any State or political subdivision thereof,
stdte agency, municipality, or entity whatsoever in reim
bursement for the loss of taxes,

(c To cubccJ ny property of tho United Sta’es, itca’ (‘, r’ tri
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“(a) Any beneficial consumptise uses by the United
States, or those acting by or under its authority, within a
State, of the waters aflocated by this comoact, shall be
made within the allocations hereinabove made for use in
that State and shall be taken into account in determining
the extent of use within that State.

“(b) Ihe United States, or those acting by or under
its authority, in the exercise of rights or powers arising
from whatever jurisdiction the United States has in, over,
and to the waters of the Basin shall recognize, to the
extent consistent with the best utilization of the waters
for multiple purposes, that beneficial consumptive use of
the waters within the Basin is of paramount importance
to the development of the Basin; and no exercise of such
power or right thereby that would interfere with the full
beneficial consumptive use of the waters within the Basin
shall be made except upon a determination, giving due
consideration to the objectives of this compact and after
consultation with all interested federal agencies and the
state officials charged with the administration of this
compact, that such exercise is in the interest of the best
utilization of such waters for muhiple ourposs

ccrrcs r gai np.r tt v
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prior to the initiation or authorzaton 01 the federalprogram or project which causes such impairment.
“IN WITI’JESS WHEREOF, the Commissioners havesigned this compact in quadrtiplicate original, one of

which shal! be deposited in the archives of the Depart
ment of State of the Uruted States of America and shall be
deemed the authoritative original, and of which a duvcertified copy shall be forwarded to the Governor of each
of the States.

“Done in the City of Lincoln, in the State of
Nebraska, on the 31st day of December, in the year of our
Lord, one thousand nine hundred forty-two.

“M. C. HINDERLIDER
“Commissioner for Colorado

“GEORGE S. KNAPP
“Commissioner for Kansas

“WARDNER G. SCOTT
“Commissioner for Nebraska

“1 have participated in the negotiatiuns leading to
this proposed compact and propose to report to the Con
gress of the United States favorahv thereon

“GLENN L P \RKER

I t’ ic
“i
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use in that State and shall be taken into account in deter
mining the extent of use within that State;

(2) the United States, or those acting by or under its
authority, in the exercise of rights or powers arising from
whatever jurisdiction the United States has in, over, and
to the waters of the Basin shall recognize, to the extent
consistent with the best utilization of the waters for mul
tiple purposes, that beneficial consumptive use of the
waters within the Basin is of paramount importance to
the development of the Basin; and no exercise of such
power or right thereby that would interfere with the full
beneficial consumptive use of the waters within the Basin
shall be made except upon a determination, giving due
consideration to the objectives of such compact and after
consultation with all interested Federal agencies and the
State officials charged with the administration of such
compact, that such exercise is in the interest of the best
utilization of such waters for multiple purposes.

(3) the United States, or those acting by or under its
authority, will recognize any establishcd use, for domec
tic and irrigation purposes. f thr’ w ter al’c ted b

J___
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(b) As used in this section —

(1) “beneficial consumptive uses’ has the same
mcan:ng as when used in the compact consented to by
Congress by this Act; and

(2) “Basin” refers to the Republican River Basin
as shown on the map attached to and made a part of the
original of such compact deposited in the archives of the
Department of State.

Approved May 26, 1943.
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inherent authority and pursuant to a resolution of bothhouses of the Kansas Legislature, House Concurrent Resolution No. 5030, 1998 Kan. Sess, Laws, adopted February27, 1998, attached to this Brief as Appendix A. Theessence of the claim is that postconipact groundwaterdevelopment in Nebraska has deprived, and threatens toincreasingly deprive, Kansas of its allocated share ofwater under the Republican River Compact. Kansas’attempts through the Republican River Compact Administration (the “Compact Administration” or “RRCA”) toaddress Nebraska’s overappropriatiori have proven futile.

The State of Colorado is named as a defendant
because it is the third compacting State under the Republican River Compact, but no relief is sought against Colo
rado in the Bill of Complaint.

1. The Republican River Basin

The Republican River (the “Rh’er”) i an ir.tcrsta
river located in parts of the States of Colorado, Nebraska,
and Kansas. According to the lJS. Bureau of Reclamation
(“USBOR” or the “Bureau”) the Riser “is Iccated ir one

1r,’ (‘F’.’

ie 1
- uteci m. ) S
‘vi r-’:: CL rs-

F 1’ ‘ f
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south into the State of Kansas, where it joins the Smoky
Hill River to form the Kansas River, which then flows east
through Topeka, the State capital, and other munici
palities down to Kansas City where it joins the Missouri
River. Phe drainage area of approximately 24,900 square
mies consists of 7,700 square miles in Colorado, 9,700
sQuare miles in Nebraska, and 7,500 square miles in Kan
sas. Bureau of Reclamation, U.S. Dep’t of Interior, Special
Report: Republican River Basin Management Study I
(1985) [hereinafter 1985 USBOR Reporti. The watershed
has an approximate length of 430 miles. 1996 RMA at 3 A
map of the Republican River Basin (the “Basin”) is
attached to this Brief as Appendix B.

The number of acres irrigated in the Republican
River Basin in Nebraska in 1949 was 90,352. 1996 RMA,
Table D-13, Following Congressional consent and Presi
dential approval of the Compact in 1943, the Bureau and
the United States Army Corps of Engineers (the “Corps”)
proceeded with the planning and development of projects
in the Basin. The federal projects in place today include a
system of seven Bureau protect reservoirs and six irriga
tiondistrics togethr with Fh Haflar Cour’v er’’

( ( : “at. r b
iamatn 1rrICt,( h 0 C t ‘,, 0. ( d’i
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Ihere were several hundred wells in the NJebraka
port:on of the Republican River Basin at the time the
Compact was adopted. 1985 USBOR Report 34-43. By
1995 the number of wells had risen to over 10,000 in the
Nebraska portion of the Republican River Basin.
Nebraska Dep’t of Water Resources, 1995 Well Registra
tion Database. The increasing number of wells :n the
Nebraska portion of the Republican River Basin is shown
graphically for the years 1943-1996 in Appendix C
attached to this Brief.

A significant part of the water allocated to the State
of Kansas under the Republican River Compact comes
from inflows to Harlan County Reservoir, the largest of
the five federal reservoir projects in the portion of the
Basin located in the State of Nebraska. Flows into Harlan
County Reservoir have steadily decreased. The historic
mean annual flow at the location of Harlan County Reser
voir for 1936-1950 was 534,900 acre-feet. The historic
mean annual inflow into Harlan County Reservoir for
1980-1993 was 160.400 acre-feet. 1996 RMA at 29. A recent
Bureau report describec the situation

‘Wtd the adven: of center pivoi irrigation sys
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a Precipitation has remained essentially constant since the
e precompact period. Id., Attachment B, Part VI, Tables 4-6.

2. The Republican River Compact

rhe Republican River Compact was intended, among
other things, to provide for the equitable division of the
waters of the Republican River Basin and “to promote
joint action by the States and the United States in the
efficient use of water and the control of destructive

te floods.” Compact, Art. 1. The full text of the Compact is
es the Appendix to the Bill of Complaint submitted here
of with.
he
an The Republican River Compact can be contrasted
nc with the Arkansas River Compact between Colorado and
er- Kansas with respect to maintenance of the status quo at
nc the time of the adoption of the compact. As indicated
for above, the surface waters of the Republican River Basin
nt were largely undeveloped at the time the Republican

R:ver Compact was adopted in 1943. This lack of devel
oprnenr on the Rcpublin River is quite different from

—

cx xiCcy V x L Tlezi
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The Compact allocates Basin waters to each State inspecific acre-foot amounts based on the average annual“virgin water supply” as of the time of the adoption ofthe Compact. Compact, Arts. III, J\ The Compact definesvirgin water supply as “the water supply within the Basmundepleted by the activities of man,” Id., Art. II. Each
State’s allocation is for ‘beneficial consumptive use,”
defined as consumption of water “by the activities ci
man.” Id. The Compact allocates the waters of individual
sub-basins and the rnainstem to the States and limits the
consumptive use of each State accordingly. Id., Art. IV.
Kansas has a right to receive its mainstem allocation at
two delivery points: 1) the diversion dam at Guide Rock,
Nebraska, 60 river miles below Harlan County Reservoir,
for use in Kansas by the Kansas Bostwick Irrigation Dis
trict; and 2) the Stateline gauge near Hardy, Nebraska. id.
(“provided, that Kansas shall have the right to divert all
or any portion thereof at or near Guide Rock, Nebraska;
....“) The Compact requires adjustment of the States’
allocations whenever the virgin wafer supply varics moLe
than ten percent from the average annual virgin water
supply set out in the Compact. Id., Art, ITT

- .
‘

. i ) f • .
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,
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Compact Administration”. The Compact Administration
studied methods to quantify on a yearly basis the Basin’s
annual “virgin water supply” and each State’s annual
consumptive use. in the early 1960s, it adopted virgin
water supply and consumptive use formulas which are
now set forth, as modified, in current regulations of the
Compact Administration. See RRCA, Formulas for the

of Computation of Annual Virgin Water Supply and Con
tal sumptive Use (Rev’d 1990). The regulations provide that
he water pumped by wells from the alluvium along the
iv. stream channel shall be included in the Administration’s
at formulas for virgin water supply and consumptive use,

ck while the inclusion of water pumped by “upland” or
Ogallala aquifer wells would have to await further
research and data. Id., at 7.

Id.
all 3. The Present Controversy and Attempts at Resolu

ka; tion

tes’ In many years Nebraska has reported to the Compactore Administration annual consumptive use in excess of itster allocations. See, e.g., RRCA, 19th Annual Report 1344
(1Q79); RRCA, 30th Annual Report 1849 fl990), RRCA,
31 t oat P 7 1 49°’’ 5 ci p

r ‘r , ‘1 ‘ t ? L
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while local units of government, known as natural
resource districts (NRDs), arc’ respenshle for groundwater
management and regulation. Neb. Rev. Stat. § 46-656.01 et
seq. (Cum, Supp. 1996). The local NRDs may place tempo
rary suspensions on future groundwater development.
However, the NRDs have refused to restrict groundwater
use within their districts for the benefit of surface (lows
even though gruundwater use has been found by the
Bureau and ethers to have a substantial Impact on surface
flows. See, e.g., 1996 RMA at 14

For over a decade, Kansas has voiced concerns
regarding Nebraska’s failure to comply with the Com
pact. Kansas has diligently searched for a solution
through the Compact Administration, public meetings, a
joint legislative committee meeting, and professionally
facilitated mediation, all without success.

In 1984, the Compact Administration’s Engineering
Committee recommended that the Administration,
“[d]iscourage future ground water development in
alluvial aquifers or implement a moratorium on ground
water development in alluvial aquifcrs.” RRCA, 25th
.Arrual Renort 1P:i°5’ In i’epore ie NebrasLi C,r’
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In response to continued Kansas compairtts at Com
pact Administration meetings, Nehraska suggested in
198$ that Kansas submit a written proposal for review by
the Compact Administration and agreed to give full con
sideration to any such proposal. RRCA, 28th Annual
Renort 13-15 (1988). At the next annual meeting, Kansas
submitted a proposal addressing groundwater pumping.
RRCA, 29th Annual Report 12-13 (1989). However,
Nebraska vetoed the Kansas proposal. RRCA, 30th
Annual Report 1-15 (1990). Nebraska has yet to submit a
proposal addressing either its overuse or the detrimental
impact of groundwater pumping on surface flows.

In recent years Nebraska has taken the position that
the Compact does not govern groundwater pumping.
Kansas has opposed this view. RRCA, 30th Annual
Report 13 (1990). This dispute has continued at subse
quent annual Compact Administration meetings. See, e.g.,
RRCA, 32d Annual Report 7-10 (1992). In 1995, after
vetoing another Kansas proposal addaessing groundwa
ter pumping, Nebraska presented its only proposal in ten
years, a resolution by the Nebraska Legislature proposing
to renegotiate the Compact. RRCA, 35th Annual Reoer

r rc na or Kar nas mue uostaritIr err rts n
u cor rt c r
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rcebraska. In 1994 and 1995 Kansas officials attended anextensive series of public meetings in Nebraska to explainKansas’ concerns about Nebraska’s Compact uolations.No resolution of the controversy resulted.
In 1995, at the suggestion of Nebraska, Kansas agreedto enter into mediated negotiations for a period of fivemonths. The negotiations were mediated by a professional mediation firm with substantial national and international experience. Kansas subsequently agreed toextend the mediation for an additional 11 months. Athree-person negotiation team from each State participated in approximately 14 two-day sessions over the 16-month period. Extensive staff time and expense wasdevoted to the mediation process by both States. A draftPreliminary Option for Settlement (POS) was developedby the States. After extensive public hearings on the POSin both States, it became clear that the support of theNebaska water users could not be obtained, As a result,the mediated negotiations were reluctantly terminated byKansas on March 6, 1997.

In late 1997, the local water user organizations inNebraska developed a proposal, without State ofNebraska endoscment, that would base allowed the curiolins to n C ci’ e c c
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ARGUMENT

The Court has stated that it will examine two factors
in determining whether a case is appropriate for exercise
of the Court’s original urisdIction: (1) “ ‘the nature of the
interest of the complaining state,’ . focusing on the
‘seriousness and dignity of the claim’ “; and (2) “the
availability of an alternative forum in which the issue
tendered may be resolved.” Mississipei a. Lou:szana, 506
U.S. 73, 77 (1992). These factors will be examined in order
with respect to the present controversy. It may be noted
at the outset that the Court has exercised its original
jurisdiction in recent years to determine the rights
between States to waters of art interstate stream that are
equitably apportioned under a compact. See Kansas a.
Colorado, 475 U.S. 1079 (1986) (granting leave to file com
plaint); Kansas a. Colorado, 514 U.S. 673 (1995) (finding
violation of the Arkansas River Compact by Colorado);
Texas a. New Mexico, 421 U.S. 927 (1975) (granting leave to
file complaint); Texas a. New Mexico, 482 U.S. 124 (1987)
(finding violation oi the Pecos River Compact by f\ew
Mexico). In these cases the “seriOusness and dignity of
the claim” were such that, given the absence of an alter
ntive forum, the Court’s exercise of is oripina’ iu’isd

I Tb” Sc s-ics cd Dn:tv e’ <va’ C’a .r
rar r’ i u h (oc-’ rbloa



05/28/98 TIW 15:01 FAX 913 2 6296 J<S A’FOORNEY GFNERL 042

12

exercise of original jurisdiction: “The model case for invo

cation of this Court’s original jurisdiction is a dispute

between States of such seriousness that it would amount

to casis heili if the States were fully sovereign” Texas v.

New Mexico, 462 U.S. 554, 571 n. 18 (19S3), auoted n

Mississippi a, Lcuisiana, 506 U.S. 73, 77 (1992). Black’s Law

Dictionary defines cases belli as “an occurrence gIving rise

to or justifying war.” Black’s [,aw DIctionary 275 (rev’d

4th ed. 1968). The “cause of every just war is injury, either

already done or threatened.” Vattel, Law of Nations 301

§ 26 (J. Chettv ed., 7th ed. 1849). In this instance, the

injury is both already done and threatened. A sure sign

that the State of Kansas considers the violations of the

Republican River Compact by Nebraska to be equivalent

to casus belli is the adoption by the Kansas Legislature of

House Concurrent Resolution No. 5030, attached to this

Brief as Appendix A. This is the State counterpart of a

declaration of war by Congress under Article I, Section 8,

Clause 11 of the U.S. Constitution (“The Congress shall

have Power . . . To declare War. .

. “), the interstate

compact under the U.S. Constitution is the international

reatv between sovereign States adapted to the federal

ystr f fh Unit’d Stacs. Vio’ation of ar’ ioterriatiori



03/28/98 ‘Fill 1.:02 FAX 913 2” 6296 KS A’fl’OR\FY GENERAL 04

13

allocated share of Repubilcan River water and has vio
lated the Compact by effecting an enormous increase in
groundwater pumping in the Republican River Basin in
recer.t decades. See Appendix C of this Brief for a graphi
cal description of the increase in the number of Nebraska
wells.

The rapid proliferation of wells in Nebraska resem
bles the circumstances in Kansas v. Colorado, 514 U.S. 673
(1995) (Arkansas River) and Texas v. New Mexico, 482 U.s.
124 (1987) (Pecos River). The violations in the present
case appear, however, to be considerably greater. This

1 conclusion is consistent with the greater irrigated area in
a Nebraska than in the upstream States in the earlier cases.

The area irrigated in 1992 in the Republican River Basin
in Nebraska was approximately 1,000,000 acres, as corn

‘s pared to approximately 320,000 acres in the Arkansas
a River Basin in Colorado and approximately 160,000 acres

in the Pecos River Basin in New Mexico. See 1996 RMA,
11 Table D-7; 2 Special Master Report 268-270 (1994), Kan5as
te v, Colorado, 514 U.S. 673 (1995); Report of Special Master
al on Obligation of New Mexico to Texas Under the Pecos
al River Compact 9 (1979), Texas v. New Mexico, 446 U.S. 540
al (1980) Thus, the otential for compact ioiations is con

cid “ably r’j c y his e i v t

I e iap r e o t irr r nita yn a o ti t
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violation of the Compact. Moreover, the defendant Statesin the two earlier cases had State grourdwattr adminis
tration and enforcement in place. See N.M. Stat. Ann.

72-12-1 et seq. (197S) Cob. Rev. Stat. § 37-90-101 et
seq. (1990). Nebraska, on the ether hand, has no state
wide control of groundwater use. Rather, it is left to local
natural resource districts whose boards of directors are
composed of the water users themselves. See Neb. Rev.
Stat. § 46-65601 et seq.; § 2-3214 (Cum. Supp 1996).
Unfortunately, local control has amounted to essentially
no control of groundwater use to protect surface flows.

2. The State of Kansas has No Alternative Forum
The second factor considered by the Court in deter

mining whether to exercise its original jurisdiction is the
availability of an alternative forum in which the issue
tendered may be resolved. The controversy between the
State of Kansas and the State of Nebraska is a controversy
between States within the meaning of Article Hr. Section
2, Clause 2 of the United States Constitution and 28
U.S.C. § 1251(a). This Court is the only forum in which
Kansas may cock a judicial remedy for vioiat:on ci its
rights undr th Ron 11cn R . r

5, PS —
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through intense mediated negotiations has been
described supra, at 8-13. The Court has emphasized the
need for a remedy in this Court for a State in Kansas’
position Kansas is suffering violations as a downstream
State under a compact with an administrative body
required to have unanimous concurrence o the States in
order to act. Id. at 568-569 (“New Mexico is the upstream
State, with effective power to deny water altogether to
Texas except under extreme flood conditions As
Frankfurter and Landis said so persuasively three-quar
ters of a century ago, “[NJo one State can control the
power to feed or to starve, possessed by a river flowing
through several States.” Felix Frankfurter & James M.
Landis, The Compact Clause of the Constitution — A Study in
Interstate Adusfmenfs, 34 Yale L.J. 685, 701 (1925) quoted in
Texas v. New Mexico, 462 U.S. 554, 569 n. 15 (1983).

Kansas has exhausted all possibility of a negotiated
settlement with Nebraska concerning her ongoing and
escalating violations of the Republican River Compact.
The univ remedy available to Kaiisas for enforcement of

its rights under the Compact rests within the original
jurisdiction of this Court
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CONCLUSION

The Motion for I cave to Pile Bill of Complaint should
he granted.

Respectfully submitted.

CARLA J ST0vALL
Attorney General of Kansas

Jo W. CAMPBrL I

Senior Deputy Attorney General
DONALD L. Pri-m
Assistant Attorney General

LELAND E. Rou:s

Special Assistant Attorney General
JOHN B. DuAPER

Counsel of Record
Special Assistant Attorney General
MoNTGoMER’ & ANDREWS, P.A.
Post Office Box 2307
Santa Fe, New Mexico 87504-2307
(505) 982-3873
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APPENDIX A

to

Brief in Support of Motion
For Leave to File Bill of Complaint

Sessio;i of 1998

House Concurrent Resolution No. 5030

By Special Committee on Energy and
Natural Resources /Environrnent

A CONCURRENT RESOLUTION requiring the Attor
ney General to bring suit against the State of Nebraska to
enforce the provisions of the Republican River CornpacL

WHEREAS, The Republican River is an important
supply of water to citizens of the Republican River Basin
in Kansas, providing a source of water for irrigation,
municipal, industrial, recreational and other uses; and

WHEREAS, The Republican River is also a major
ibutary of the Kansas River and, therefore, a source of

at s t t t ‘ C)
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WHEREAS, The Republican River Compact wasentered into by the states of Kansas, Nebraska and Colorado to provide for an equitable division of the waters ofthe Republican River Basin among the compacting states;and

WHEREAS, The loss of water to which Kansas isentitled under the Compact, as a result of the State oftebraska’s overuse, has hindered existing uses of waterin Kansas and has discouraged economic development;and

WHEREAS, The State of Nebraska, for a number ofyears, has admitted consumptive use in excess of itsallocations under the Compact; and

WHEREAS, The State of Kansas since at least 1985has consistently expressed concern regarding the State ofNebraska’s escalating overuse of its allocation under theRepublican River Compact and the corresponding longerand more frequent shortages to the State of Kansas; and
WHEREAS, The State of Nebraska has increasinglyrefused to recognize that the use of groundwater in theRepublican River Basin is subject to the limitations of theRepublican River Compact and has failed to take sufgu’cr ‘ E I C

t C C r a t, r ud t tare trip ement an apnr r ate mrat’r un the Je opp a a q atr a ‘ l7tO . exiiunp
g d i r 1r uien hv r 3 zi r

Vi’ I a In p c°itU t Ct t p.
V a I k a a irE (
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times the amount of violations found by the Speciai Master anpointed by the United States Supreme Court inKaisas v. Colorado, No 105 Original; and
WHEREAS, The State of Kansas has sought the cooperation of the State of Nebraska in resolving the compactdispute through nonjudicial means, including mediation,but to no avail; and

WHEREAS, The State of Nebraska has refused to takeany action to comply with the Compact; and
WHEREAS, The State of Nebraska has consistentlyvetoed any action proposed to the Republican River Compact Administration by the State of Kansas to addressKansas’ concerns; and

WHEREAS, The State of Kansas as a last resort mustnow turn to litigation to enforce its rights under theRepublican River Compact: Now, therefore,

Be it resolved by the House of Representatives of the Stateof Kansas, the Senate concurring therein That, in accordancewith KSA. 75-702, the Attorney General of the State ofKansas is hereby required to file and prosecute an actionagainst the State of Nebraska to entorce the provisnns of‘c01hjCd S
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