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solely
for

the
S
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ith
in
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hich
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g
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u
n
d
w
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is

located.
B
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S
u
p
p
o
rt

p
lain

t
at
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T
he

C
o
m

p
ac

ter,”
“u

n
d
erg

i
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tim

e
the

C
orn!

states
had

law
s

w
ater

for
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p
u
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states
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reg
u
latin

g
g
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u
n
d
w

ater.
lh

h
erein

ab
o
v
e

alioc
S

tate,
for
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in

pact,
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rt.
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isto

rically
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o
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tion
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ro

u
n
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ev
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th
at
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or
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S
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K
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and
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R
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84.

C
o
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rt
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w

ater.”
See
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S
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.
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p
o
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d
ecisio

n
s

and
a

su
b
seq

u
en

t
c
o
m

pact
b
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d
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b
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p
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C
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u
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d
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b
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d
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p
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Jersey
v.

N
ew

Y
ork,

523
U

.S.
767,

811
(1998).

W
hile

elev
ated

to
the

level
of

fed
eral

law
,

a
co

m
p

act
“rem

ain
s

a
co

n
tract

w
h
ich

is
su

b
ject

to
n

o
rm

al
ru

les
of

enforcem
ent

and
co

n
stru

ctio
n

.”
O

klahom
a

v.
N

ew
M

exico,
501

U
.S.

221,
245

(1991)
(R

eh
n
q
u
ist,

C
.J.,

d
issen

tin
g

).

W
hen

the
lan

g
u

ag
e

of
a

co
m

p
act

is
p
lain

an
d

u
n
a
m

biguous,
no

further
judicial

inquiry
m

a
y

be
u
n
d
ertak

en
.

C
onnecticut

N
ational

B
ank

v.
G

erm
ain,

503
U

.S.
249,

253

(1992)
(“[l]n

in
t

rp
r

tu
rn

first
to

on
h

av
e

stated
tim

e
an

a
leg

islatu
re

say
’

in

a
statute

w
hat

it
s

statute
are

u
n
im

h
i

1
last:

‘judicial
in

m
i

A
s

a
federal

Ia
p

arty
that

is
in

any
com

pact.
In

T
’i

this
C

ourt
stated,

has
consented

is
soi

order
relief

inc
nsi

Jersey
v

N
ew

Y
oik,

w
hat

the
eq

u
iti

s
invite,”

523
U

.S
7(

apportions
w

atc
rs

C
ourt

cannot
apply

distribute
the

w
’it€

U
.S.

5
4

t,
5
6
5
6
6

(U
(

its
co

n
stitu

tio
n

d
p
o
w

e
r

to
su

b
stitu

ap
p

o
rtio

n
m

en
t

to
gress.”).

See
also

N
n.

4
(1998)

(“[W
l

S
of

the
C

om
pact

ni
signed

it.”).
L

ik
tw

i
the

C
om

pact
w

ith
honza

v.
N

ew
M

e.ic
R

ehnquist
n

o
ted

ii

T
he

L
m

p
h

asl/
in

the
(o

m
p

a

So
r

II
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p
arties,

b
u
t

in
stead

the
in

ten
t

th
at

the
C

o
u

rt
n

o
w

im
p

u
tes

to
th

e
m

....
I lad

the
C

o
m

p
act’s

d
rafters

in
ten

d
ed

to
lim

it
N

ew
M

exico’s
free

an
d

u
n

restricted
u
se

of
the

C
an

ad
ian

R
iv

er
w

aters
o

rig
in

atin
g

above
C

o
n
ch

as
D

a
iii

in
the

m
an

n
er

an
n

o
u

n
ced

today,
they

w
o

u
ld

certainly’
have

d
o
n
e

so
m

ore
directly.

II.
at

245.

1
he

C
o
m

p
aU

is
not

am
b
ig

u
o
u
s.

K
ansas

is
attem

p
tin

g
to

ex
p
an

d
the

sco
p
e

of
the

C
o
m

p
act

to
allo

cate
all

g
ro

u
n
d
w

ater
found

w
ith

in
the

B
asin.

K
ansas’

p
o

sitio
n

is
fu

n
d

am
en

tally
’

at
o

d
d

s
w

ith
the

p
rin

cip
les

of
co

m
p
act

in
terp

retatio
n

.
Ihe

lan
g

u
ag

e
of

th
e

C
o
m

p
act

d
o
es

n
o
t

m
ention,

iefer
to

or
even

allu
d
e

to
g

ro
u

n
d

w
ater.

h
a
d

the
p

arties
in

ten
d
ed

to
allo

cate
ihe

v
ast

reserv
es

of
the

()g
allala

aq
u

ifer
or

o
th

er
g
ro

u
n
d
w

ater
w

ith
in

the
B

asin,
the

(o
m

p
act

o
u
ld

co
n
tain

som
e

m
en

tio
n

of
it.

It
d
o

es
not,

lh
e

lan
g
u
ag

e
in

the
C

o
m

p
act,

ch
o
sen

by
th

e
p
arties

and
ad

o
p

ted
by

C
o
n
g
ress,

sp
eak

s
only

in
term

s
co

n
sisten

t
w

ith
the

allo
catio

n
of

su
rface

w
ater.

2.
T

he
A

b
sen

ce
of

G
ro

u
n
d
w

ater
in

th
e

C
o

m
p

act
D

oes
N

o
t

C
reate

an
A

m
b
ig

u
ity

T
he

silence
of

a
com

pact
or

statu
te

d
o
es

not
give

rise
to

an
am

biguity-.
See

N
et’

Jersey
c.

N
ew

I
ark

,
523

U
.S

.
767

at
783

n.
6.

A
t

the
tO

ne
the

C
o
m

p
act

w
as

en
tered

,
n
o
n
e

of
the

C
o
m

p
act

S
tates

h
ad

law
s

p
ro

v
id

in
g

for
or

au
th

o
rizin

g
the

reg
u

latio
n

of
g

ro
u

n
d

w
ater.

‘I’he
C

o
m

p
act

co
u
ld

n
o
t,

an
d

w
as

not
in

ten
d

ed
to,

reg
u
late

g
ro

u
n
d
w

ater
in

th
e

Ilasni.
th

e
C

o
m

p
act

also
d

o
es

n
o

t
co

n
tain

lan
g

u
ag

e
req

u
irin

g
the

states
to

ad
o

p
t

law
s

for
g
ro

u
n
d
w

ater
re

g
u

Ia
tion.

in
the

on
tra

r,
th

e
C

o
m

p
act

reco
g
n
ized

th
at

u
se

of
B

asin
w

ater
“
.

-
so

S
tate,

for
u
se

in
‘.sh

(It
t

pact,
A

rt.
IV

)

T
he

alsen
ce

at
tli

C
o

m
p

act
is

co
n
sisten

t

reg
u
latio

n
.

2
T

h
e

o
m

issa

an
am

b
ig

u
ity

as
to

‘n

tio
n

ed
.

T
h

rt
K

an
sas

w
a

su
rface

w
ater

an
d

g
ro

w

C
o

m
p

act
litig

atio
n

w
it

A
rk

an
sas

R
iver.

P
rio

r
h

so
u
g
h
t

an
o
rd

er
from

0’

su
rface

flow
of

th
e

A
i

n
ean

stream
beneath

g
ro

u
n
d

or
p
erco

latin
g

U
.S.

46,
61

(1907).
1

he
3
i

an
d

g
ro

u
n

d
w

ater
also

litig
atio

n
b
etw

een
K

ai

co
n
tem

p
o
ran

eo
u
sly

w

R
iver

C
o

m
p

act
Set’

K
a

(1943).

i
i
i

1
1’.

a
t

ttt

al
,

a

t
I

tti
P

I
iT

‘I
I
i

It

Ii
I’o

n
t

1
,1

td
g
t

I
-
‘

I
I’

I
i

it
I
.
I

a
t

I
1

t

H
I
t

I
I

(
I

F
u
rth

cr
e
v
id

e
n

g
ro

u
n
d
w

ater
tro

m
th

e

w
ater

supply’
fig

u
res

cia

feet
d
escrip

tio
n

of
w

It

2
See

L
’u

.Siieq’
C

a.

(“
‘IC

lo
u
rt

,in
consti am

,.
the

h
isto

ry
of

the
tins

frequently
necessary

in
the

m
eaning

of
part icul

it

P.
R.

C
a.,

91
U

.S.
72

7’t
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Ii

478,900
acre-feet.

S
ee

C
o
m

p
act,

A
rt.

Ill.
T

his
am

o
u
n
t

is
m

in
u

scu
le

in
co

m
p

ariso
n

to
the

m
illio

n
s

of
acre-feet

of
w

ater
in

the
O

g
allala

aq
u

ifer
th

at
K

an
sas

n
o
w

seeks
to

ap
p
o
rtio

n
to

itself’.

K
an

sas
m

ay
arg

u
e

th
is

C
o

u
rt

p
rev

io
u
sly

fo
u
n
d

g
ro

u
n
d
w

ater
to

be
ap

p
o
rtio

n
ed

by
co

m
p

acts
th

at
d
id

n
o
t

co
n
tain

the
w

o
rd

“g
ro

u
n
d
w

ater.”
K

ansas’
an

ticip
ated

arg
u
m

en
t

is
w

ith
o
u
t

m
erit.

T
he

d
efen

d
an

ts
in

th
o
se

O
rig

inal
A

ctions
failed

to
p
lead

or
arg

u
e

th
at

g
ro

u
n

d
w

ater
W

as
n
o
t

su
b
ject

to
th

eir
resp

ectiv
e

co
m

p
acts.

A
s

a
resu

lt,
“g

ro
u
n
d
w

ater”
w

as
n
o
t

a
co

n
tested

issu
e.

See
K

ansas
v.

C
olorado,

N
o.

105
O

rig.;
Texas

v.
N

ew
M

exico,
N

o.
65,

O
rig.

L
ikew

ise,
the

language
and

intent
of

those
com

pacts
d
if

fer
significantly.

K
ansas

has
recognized

this
distinction.

See
K

ansas’
B

rief
in

S
upport

of
M

otion
for

L
eave

to
File

B
ill

of
C

om
plaint

at
5

(“T
h
is

lack
of

developm
ent

on
the

R
epublican

R
iver

is
quite

different
from

the
situation

in
th

e
A

rk
an

sas
R

iver
V

alley
w

hen
the

A
rkansas

R
iver

C
o
m

p
act

w
as

ad
o
p
ted

,”).
T

h
e

C
o
m

p
act’s

failu
re

to
refer

to
groundw

ater
does

not
create

an
am

biguity.
N

ebraska’s
M

otion
to

D
ism

iss
should

be
granted.

Significantly,
the

O
gallala

aquifer
does

not
extend

to
the

low
er

B
asin

in
K

ansas.
Sec

S
aturated

T
hickness

of
H

igh
P

lains
A

quifer-1990,
U

nited
States

G
eological

S
urvey,

attached
to

this
brief

as
A

ppendix
A

,

B
.

T
rw

C
ourt

and
th

P
artie’

P
r

i
i
n
i

sk

th
e

C
om

pact
a’

an
A

gteenft
nt

k
tn

.
rd

in
’

ilii
S

urface
IV

ater
as

I istin
g
u
ish

c
d

1
nn

(
,u

n
ks

1.
T

h
e

S
pnrha’

I)
isitin

T
his

C
o
u
rt

alr
tn

n
ii

w
h
eth

er
groundw

atr
par

I
r’I

thn
fo

u
n

d
the

C
o

m
p

at
•.ciA

n
ssr

i

fically,
in

Sporhast
\

(1982),
this

C
ourt

r.o
r.

id
ed

kin

surface
w

ater
ui

thl
u
rn

of

w
ithdraw

n
from

IT
s

rulth

d
c

of
com

m
eri.e

ti
ni

id
I

n
by

state
regulatin

n
icr

tI
S

tates:
“T

he
inter’

dr
refers

are
ag

reen
o

surface
w

ale?
1k

r
1

in
v

o
lv

in
g

rig
h
ts

1
1

1
(em

phasis
ad

d
ed

F
u
rth

erm
o
re,

1.

O
’C

o
n

n
o

r
n

o
ted

tin
u

inn
r

w
ith

the
au

th
o
rit>

is
s’s

in
It

“g
ro

u
n
d
w

ater
o
v
erd

r
iris

a
s
i
’

1”

on
in

terstate
com

ni,
e
.

IA
,it

‘in
O

’C
onnor,J.,

d
issen

tin
s

liii
ski

‘
‘

g
ress

h
ad

n
o
t

ta
k

t
‘r

u
P

w
h

o
lly

u
n
n
ecessars

t’
Iccrsit

ss
lint

reg
u
late

ground—
w

iti
s’S

t’rdrnll
case;

since
C

ongis
n
o
t

u’
A

n
1

tion.”
Id.

at
962.

1
s

As
hi

(
,

‘
“

S

5’
‘5’

Ill
if

i
IS

It

I’
Iis.

,
,

I’
l
l
.

I

T
h
u
s,

th
e

m
ajoti

th
e

C
o

m
p

act,
ratifo

regulate
or

allo
cak

m
u

di
i

I
(
o
s

Sr
tin
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R
epublican

R
iver

B
asin.

If
th

e
C

o
m

p
act

is
a

C
o
n
g
re

s
sio

n
al

act
g

o
v

ern
in

g
the

use
of

g
ro

u
n
d
w

ater,
th

is
C

o
u
rt

w
o
u
ld

have
so

fo
u
n
d

an
d

the
len

g
th

y
d

iscu
ssio

n
of

C
o
n

g
ressio

n
al

w
aiv

er
w

o
u

ld
h
av

e
b

een
u
n
n
ecessary

fu
rth

er
n
o
ted

an
in

frm

late
g

ro
u

n
d

w
ater

w
o
H

m
en

t
actio

n
o

r
a

e
o
m

fu
tu

re:
“E

q
u
itab

le
a

w
o
u
ld

b
e

th
e

lik
ely

,t
‘
f
l

t

inII
H

i
,

2.
T

h
e

C
o

m
p

act
S

tates
T

old
T

h
is

C
o

u
rt

in
S

;,o
rh

ase
N

o
C

o
m

p
act

o
r

D
ecree

G
o
v
ern

ed
G

ro
u

n
d

w
ater

in
th

e
B

asin

T
h
is

C
o

u
rt

d
id

not
reach

its
co

n
clu

sio
n

in
S

porhase
w

ith
o
u
t

in
p

u
t

from
K

an
sas

an
d

th
e

o
th

er
C

o
m

p
act

S
tates.

N
eb

rask
a

stated
the

C
o

m
p

act
d

id
n

o
t

d
eal

w
ith

th
e

g
ro

u
n
d
w

ater
w

ells
th

at
w

ere
th

e
su

b
ject

of
the

case,
a

p
o

sitio
n

it
h
as

m
ain

tain
ed

since
the

start
of

n
eg

o
tiatio

n
s

of
the

C
o
m

p
ad

.
K

an
sas

ag
reed

an
d

to
o
k

th
e

issu
e

o
n
e

step
further.

K
ansas

joined
C

o
lo

rad
o

an
d

o
th

er
states

in
a

brief
as

am
ici

cu
riae

to
co

n
ten

d
th

at
O

g
allala

aq
u

ifer
g

ro
u

n
d

w
ater

w
as

n
o
t

reg
u
lated

by
an

y
C

o
m

p
act

o
r

decree.

In
ad

d
itio

n
to

ad
m

ittin
g

the
v
ery

g
ro

u
n
d
w

ater
w

h
ich

it
now

seeks
to

in
clu

d
e

in
thc

C
o
m

p
act

w
as

n
o
t

in
an

y
co

m
p
act,

K
ansas

co
rrectly

noted
a

de
J
u
d
o

ap
p
o
rtio

n
m

en
t

of
g

ro
u

n
d

w
a
te

r
in

the
O

g
allala

aq
u
ifer

h
ad

a
lre

a
d

y
o
ccu

rred
:

“A
t

p
resen

t,
th

ere
is

a
di’facto

eq
u

itab
le

a
p

p
o

r
tio

n
m

en
t

of
g

ro
u

n
d

w
ater

in
the

O
g
allala

A
quifer.

E
ach

state
o

v
erly

in
g

the
aq

u
ifer

allo
cates

for
b
en

eficial
u
se

only
th

at
q

u
an

tity
of

g
ro

u
n

d
w

ater
w

hich
can

be
d
iv

erted
w

ith
in

the
state.”

See
B

rief
of

A
m

ici
C

u
riae,

S
tates

of
C

o
lo

rad
o
,

K
an

sas,
e

t
al.

at
10,

Sporhase
i’.

N
ebraska

cx
rd.

f)o
u
1
as,

458
U

.S.
941

(1982)
(D

oc.
N

o,
81613).

K
an

sas

C
learly

,
K

ansa’,
I

In
in

g
ro

u
n

d
w

ater
is

rcg
u

1
i

n
’

3.
T

h
e

S
u
p
rem

H
av

e
ln

te
rp

‘Ic
he

I.
n

‘i

O
n
ly

S
u
rfac

I
c

(
n
o
s

pt

T
he

K
an

sas
S

upri

C
om

pact,
as

a
state

iii

to
reg

u
late

th
e

u
se

state
law

in
1943.

S

O
n

e
y

ear
later,

ci
I

ii
k

d
ecid

ed
S

tate
z’.

603,
149

P
.2d

604
(Jn

S
tate

B
o
ard

of
A

g
R

eso
u
rces

an
d

its

d
eterm

in
e

w
h
eth

er

au
th

o
rity

to
reg

o
lati

T
he

d
efen

d
an

t,
C

en
t.

C
o

m
p

act
C

o
m

m
issiti

b
eh

alf
cf

K
a
n
sa

.
A

:

w
ater

law
,

th
e

K
ans

N
o

statu
te

clte
fo

u
n
d

by
(
u
r

d
ef.tn

d
an

ts,
or

an
or

d
istrib

u
te,

or
an

d
co

n
su

m
p

t

irt
ii

1
1,1

.1
1

.in
I

t
i
n

ii

Ii
i

II

“
‘1

in

‘C

C.’

1
(1

.1’
I

‘
\
i
i

u
t
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or
for

the
allo

catio
n
,

d
istrib

u
tio

n
or

regula—
h

o
n

of
the

use
of

such
w

aters.

Id.
at

611.

S
im

ply
stated

,
the

K
ansas

S
u
p
rem

e
C

o
u

rt
d
id

n
o
t

in
terp

ret
the

C
o
m

p
au

(a
K

ansas
statute>

as
au

th
o
rizin

g
or

req
u

irin
g

d
efen

d
an

ts
K

ansas
or

K
n
ap

p
to

u
n
d
ertak

e
the

reg
u
latio

n
,

allo
catio

n
or

d
istrib

u
tio

n
of

use
an

d
co

n
su

m
p

tion
of

g
ro

u
n
d
w

ater.
4

It
is

d
ifficu

lt
to

b
eliev

e
th

at
th

e
K

ansas
S

u
p
rem

e
C

o
u

rt
sim

p
ly

o
v

erlo
o

k
ed

the
C

o
m

p
act

th
at

w
as

ratified
a

;‘ear
earlier,

esp
ecially

g
iv

en
the

d
u
al

role
of

G
eorge

K
n
ap

p
as

C
o

m
p

act
C

o
m

m
issio

n
er

an
d

d
efen

d
an

t.

In
a

case
d

ecid
ed

fiv
e

y
ears

later,
th

e
K

an
sas

S
u

p
rem

e
C

o
u

rt
ag

ain
affirm

ed
th

e
C

o
m

p
act

d
id

n
o
t

au
th

o
rize

or
req

u
ire

K
ansas

to
u
n
d
ertak

e
the

reg
u
latio

n
,

allo
catio

n
or

d
istrib

u
tio

n
of

u
se

or
co

n
su

m
p

tio
n

of
g

ro
u

n
d

w
ater.

S
tate

v.
K

n
ap

p
,

167
K

an,
546,

207
P

.2d
440,

444-45
(1949).

T
he

p
rim

ary
issue

in
K

napp
co

n
cern

ed
th

e
co

n
stitu

tio
n
ality

of
a

su
rface

w
ater

irrig
atio

n
d

istrict
fo

rm
ed

to
im

p
lem

en
t

p
art

of
K

ansas’
allo

catio
n

of
w

ater
u
n
d
er

the
C

om
pact.

T
he

K
ansas

S
u

p
rem

e
C

o
u

rt
in

K
napp

set
forth

the
h

isto
ry

of
K

ansas’
w

ater
law

,
in

clu
d
in

g
the

C
o
m

p
act,

n
o
tin

g
the

C
o
m

p
act

w
as

en
tered

“for
the

b
e
n
e

ficial
co

n
su

m
p

tiv
e

use
of

the
w

aters
of

the
R

ep
u
b
lican

R
iver.”

Id.
at

444.
T

he
K

ansas
S

u
p

rem
e

C
o

u
rt

n
o

ted
the

C
o
m

p
act

w
as

b
in

d
in

g
u
p
o
n

the
ju

d
icial

b
ran

ch
an

d
,

in

T
he

C
o

m
p

act
req

u
ired

d
efen

d
an

t
K

n
ap

p
,

as
th

e
“official

harged
w

ith
the

duty
of

adm
inistering

the
public

w
ater

su
p
p
lies”

to
ad

m
in

ister
the

C
o

m
p

act,
in

clu
d

in
g

allo
atio

n
s

contained
in

the
C

om
pact.

See
R

epublican
R

iver
C

om
pact,

A
rt.

IX
,

57
Stat.

86.

th
e

n
ex

t
sen

ten
ce

B
oard

of
A

g?icuItu

statu
te

(i.e.
the

(

sas
official

to
re

g
u

Id.
at

444-45,

L
ikew

ise,
th*.

r
I

C
o

m
p

act
reg

u
iate.

the
actio

n
s

of
C

olni

the
B

asin.
P

io
n

eet

658
P

.2d
842

(
C

.

S
u

p
rem

e
C

o
w

t
at

ii’
.

G
ro

u
n

d
X

V
ater

(

“su
rface

w
ater

ri.l

fo
u
n
d

in
the

iq
n
it

T
h

e
g
ro

u
n

A
lu

v
iu

m
a
q

ii

ts
n
atu

ral
en

req
u

ired
for

I
rig

h
ts.

.
.

1
w

ith
in

the
u

d

reco
g
n
ized

a
n

no.
iti

d

o
u
t

the
ju

risd
i.

t
i

tIn
(

r
m

issio
n

an
d

p
ro

v
isio

n
s

ot

Id.
at

844,
n.

1.

P
rio

r
to

the
I

in
the

p
resen

t

affirm
ed

th
e

vit

sep
arate

from
in

0

1
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G
ro

u
n

d
w

ater.

(o
n
siste

n
t

w
ith

th
e

express
term

s
of

the
C

o
m

p
act,

N
eb

rask
a

has
stead

fastly
m

ain
tain

ed
th

at
g
ro

u
n
d
w

ater
is

n
o

t
p
art

of
the

C
o
m

p
act

ap
p
o
rtio

n
m

en
t.

T
h
e

C
o

m
p

act
expressly

h
o
n
o
red

the
au

th
o

rity
of

state
law

u
n
d
er

A
rti

cle
IV

:
“T

h
e

u
se

of
the

w
aters

h
erein

ab
o

v
e

allo
cated

shall

be
su

b
ject

to
th

e
law

s
of

the
S

tate,
for

use
in

w
h
ich

th
e

allo
catio

n
s

are
m

ade.”
A

t
the

tim
e

the
C

o
m

p
act

b
ecam

e

law
,

n
o

n
e

of
the

C
o
m

p
act

S
tates

h
ad

law
s

p
erm

ittin
g

reg
u

latio
n

o
f

g
ro

u
n
d
w

ater
for

the
p

ro
tectio

n
of

su
rface

w
ater.

L
eg

islativ
e

reg
u
latio

n
of

g
ro

u
n

d
w

ater
w

as
n
o
t

co
n

sid
ered

a
p
o
ssib

ility
in

N
eb

rask
a

u
n

til
late

in
the

1950s.
Sec

S
tab’

cx
ri!.

D
on

ylas
z’.

S
porluisc,

208
N

eb
.

703,
3(b1

N
.W

.2d
614

(1961)
(“l.eg

islativ
e

reco
g

n
itio

n
of

the
state’s

p
o
w

er
an

d
th

e
co

rresp
o

n
d

in
g

n
eed

to
m

an
ag

e
the

state’s
g

ro
u

n
d

w
ater

resource
b

eg
an

in
1957

.
.
.
“
)
.

T
o

d
ate,

no
N

eb
rask

a
co

u
rt

h
as

h
eld

th
e

C
o

m
p

act
is

a
law

restrictin
g

or
o

th
erw

ise
im

p
actin

g
th

e
use

of
g

ro
u

n
d

w
a

ter.
I l,id

the
th

ree
S

tates
in

ten
d

ed
to

ad
o
p
t

w
h
at

w
o
u
ld

th
en

hay
e

b
een

extram
d
m

a
ry

g
ro

u
n
d
w

ater
law

s,
so

m
e

d
iscu

ssio
n

or
m

en
tio

n
of

g
ro

u
n
d
w

a
te

r
w

o
u
ld

h
av

e
b

een

m
ad

e
in

th
e

C
o
m

p
a
c
t.

5

Se’
‘Iiru

e
k

and
I

ross
n

filter,
State’

G
re

ii
ida’s

Icr
Sovere’ig

H
hi

A
fter

“‘orhasc:
The

C
ase’of

the
Ilzeecc

B
olson,

43
( )kla.

1..
R

ev,
27,

27
(S

pring
1Q

90)
(“W

hen,
ii

ever,
m

ust
one

state
sle,ere

an
in

terstate
aquifer

w
ith

u
sets

in
an

o
th

er
state?

P
rio

r
to

1982,
all

states
th

o
u

g
h

t
the

an
sw

er
to

that
q

u
estio

n
w

as
‘never.’

G
roundw

ater
w

as
presum

ed
a

subject
of

cxi
lusive

state
control

because
it

w
as

the
pre

perts
of

eith
er

11w
state

or
of

the
o

w
n

er
of

the
o
v
erly

in
g

land.
F

urtherm
ore’,

the
U

nited
S

tates
S

u
p

rem
e

C
ourt

had
n

ev
er

dircstlv
eq

u
itab

ly
ap

p
o
rtio

n
ed

an
aquifer”).

ex
ttn

t
of

thr
1

g
ran

ted
its

ap
p

i

of
L

w
O

g
allala

‘
P

.

th
e

rem
ain

in
g

O
g
allala

aquifem
su

p
p
lies

to,
th

e

rad
o
,

K
an

sas
N

1
‘

is
M

D
ak

o
ta,

‘[ex
a

g
ress

d
id

of
am

en
d

ed
the

e
(“liV

IlA
”),

to
c
te
5t

lb
I

L
i

of
O

g
allila

A
qiim

ts
S

tat.
4239

N
o

e
ir’

states
allocatvs

aqu’
fer.

in
ten

d
ed

to
be

In
P’)52.

ti
that

it
does

not
h
i’

In
R

ev.
R

ul.
S

-2
1

w
o

u
ld

allow
a

g
ro

u
n
d
w

a
te

r
Ii

A
d
m

in
istratio

n
I

ruling
even

th
o

u
irrig

ato
rs

to
in

re
oi

flit’
()i’aIlala

A
j

P
reservation

A
!

en
p

erm
ittin

g
de’du

to
K

an
sas

lam
es

en
ceu

rag
es

H
rigai

C
.

T
h
e

P
arties

D
id

N
o
t

In
te

n
d

T
o

A
p
p
o
rtio

n
T

h
e

U
n
ited

in
v

o
lv

ed
in

n
1

ap
p
ro

v
ed

.
In

I
ti

t

‘S
-

it
.

fir,’
Ii’

o
ct

1
‘

‘
‘

‘
‘

,

C
’

I
Ii

i,

5
)
’

1
.

if

F
u
rth

e
r

in

H
I’

5
5
’’,

5
,

,

IC
I

I)
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K
ansas

is
a
tt(

m
ent

o
f

grou
U

guL
se

of
(o

n
4

C
at(fo

ru
m

,
373

i

granted.
in
5p
o
;

‘
T

he
a
liu

n
w

ater
l)eadn?

m

n
n

IN
tl

1
N

‘n
g

o
In

4
U

I
‘.

n
A

t

tin
I

I
t

14’

surface
w

ater
I

w
ell

as
w

atti
o

I
m

tin
m

i

T
he

form
i

t
f

the
O

gallala
U

I
n

A
nsw

er
and

C
n
in

k
adm

its
these

lot
A

dm
inistratiox

A
tezclaim

s,
Pardt

r
n

ti,
U

thought
that

Q
n

q
u

A
tioned

by
tA

r
f

n
m

ore
th

an
lh

irtv
r

(.o
u
rt

in
S

p
o
rh

—
ni’

n,
-i

O
gailala

aquift
I

subsequent
actions

of
K

ansas
and

N
ebraska

in
their

d
e
a
l

ings
creating

the
B

lue
R

iver
C

om
pact

in
1971.

See
86

S
tat.

193.
In

the
B

lue
R

iver
C

om
pact,

N
ebraska

and
K

ansas
again

agreed
to

apportion
the

flow
of

a
riv

er
In

contrast
to

the
R

epublican
R

iver
C

om
pact,

how
ever,

the
B

lue
R

iver
C

om
pact

w
ent

further
and

expressly
allow

ed
for

regulation
of

geographically
lim

ited
“g

ro
u

n
d

w
ater”

See
86

Stat.
193,

K
ansas-N

ebraska
B

ig
B

lue
R

iver
C

om
pact.

art.
1,

1.8.

T
he

specific
inclusion

of
groundw

ater
in

the
B

lue
R

iver
C

om
pact

is
telling.

T
he

position
advocated

by
K

an
sas

in
its

B
ill

of
C

om
plaint

w
ould

result
in

greater
restric

tions
on

g
ro

u
n
d
w

ater
users

under
the

R
epublican

R
iver

C
om

pact,
w

here
g

ro
u

n
d

w
ater

is
not

ad
d

ressed
,

than
under

the
B

lue
R

iver
C

om
pact,

w
here

it
is

specifically
addressed.

Ilad
the

tw
o

states
believed

a
p

rio
r

com
pact

(R
epublican

R
iver)

betw
een

them
im

plicitly
apportioned

related
groundw

ater,
there

w
ould

have
been

no
need

to
explicitly

address
groundw

ater
in

the
l3lue

R
iver

C
o
rn

p
actN

ebraska
anticipates

that
K

ansas
m

ay
also

point
to

form
ulas

ad
o

p
ted

by
the

C
om

pact
A

d
m

in
istratio

n
as

e
v
i

dence
that

groundw
ater

is
part

of
the

C
om

pact.
R

eliance
on

those
form

ulas
is

m
isplaced.

T
he

unam
biguous

lan
g
u
ag

e
of

the
form

ulas
specifically

ex
clu

d
es

O
g
allala

g
ro

u
n
d
w

ater
from

regulation.
F

rom
1961

to
1996,

the
C

om
pact

A
dm

inistration
calculated

the
annual

surface
w

ater
supply

of
the

B
asin

and
the

annual
consum

ptive
use

of
each

state
using

form
ulas

that
it

ad
o
p
ted

.
See

C
om

pact,
A

rt.
lx

(“[S
luch

officials
m

ay,
by

unanim
ous

action,
adopt

rules
and

regulations
consistent

w
ith

the
provisions

of
the

com
pact.”).

T
he

form
ulas

defined
the
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the
(‘o

m
p
act

as
an

ag
reem

en
t

ap
p
o
rtio

n
in

g
su

rface
w

ater
only.

N
eb

rask
a’s

M
o
tio

n
to

D
ism

iss
sh

o
u
ld

b
e

g
ran

ted
.

D
A

T
E

D
this

2nd
d
ay

of
A

u
g
u
st

1999.

R
esp

ectfu
lly

su
b
m

itted
by:

D
O

N
S

IF
N

iiI.R
;

A
tto

rn
ey

G
en

eral
of

N
eb

rask
a

D
A

ub
[).

C
ooK

suN
A

ssistan
t

A
tto

rn
ey

G
en

eral
C

ounsel
of

R
ecord

z
2115

S
tate

C
ap

ito
l

I
P

o
st

O
ffice

B
ox

98920
L

in
co

ln
,

N
E

68509-8920
D

(402)
471-2682

2
0

B
A

R
b

1
4

o
o

M
b

w
L,

M
c
L

ii
0

S
pecial

A
ssistant

A
tto

rn
ey

G
en

eral

T
h

e
O

m
ah

a
B

u
ild

in
g

1650
F

ariam
S

treet
O

m
ah

a,
N

E
68102-2186

0
(402)

346-6000
,

A
lfornciis

J
r

S
tale

of
N

el,raska
,

A
u
g
u
st

2,
1999

2.

0


