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p
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rau
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P
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the
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rep
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R
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v
estig

atio
n
s

R
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p
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p
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au

th
o

rizin
g

fu
rth
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p
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p
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p

o
rtio

n
-

allo
w

ed
C

m
en

t
of

the
w

aters
of

the
R

ep
u

b
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d
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w

-
to

the
ever,

to
ad

d
ress

the
concerns

ex
p
ressed

by
the

P
resid

en
t.

a
d
m

in
i

T
he

leg
islatu

res
of

each
of

the
th

ree
S

tates
ap

p
ro

v
ed

the
each

St
A

L

C
o

m
p

act
as

m
o

d
ified

(K
ansas:

A
ct

of
F

eb
ru

ary
22,

1943,
an

d
re

1943
K

an.
L

aw
s

612,
co

d
ified

at
K

an,
S

tat.
A

n
n

.
§

82a-518
C

om
pa

r
(1997);

N
eb

rask
a:

A
ct

of
F

eb
ru

ary
24,

1943,
1943

N
eb.

b
etw

ee
L

aw
s

377,
codified

at
2a

N
eb.

R
ev.

S
tat.,

A
pp.

1-106
(1995);

C
o

lo
rad

o
:

A
ct

of
M

arch
15,

1943,
1943

C
o
b
.

L
aw

s
codified

at
C

o
b

.
R

ev.
S

tat,§9
37-67-101,

-102
(1990)).

R
o

n
g

re
ss

th
en

p
assed

an
act

co
n
sen

tin
g

to
th

e
C

o
m

p
act,

w
h

ich
the

P
resid

en
t

ap
p

ro
v

ed
on

M
ay

26,
1943.

57
S

tat.
lh

ill
w

aters
com

pa
T

he
R

ep
u

b
lican

R
iver

C
o
m

p
act

is
ap

p
en

d
ed

to
the

G
rounc

B
ill

of
C

o
m

p
lain

t
in

this
case.

A
rticle

I
d
eclares

th
e

m
ajo

r
O

gallal
ft

p
u

rp
o

ses
of

the
C

o
m

p
act,

in
clu

d
in

g
the

eq
u
itab

le
d
iv

i-
surface

t
sion

of
the

w
aters

of
the

R
ep

u
b

lican
R

iv
er

B
asin.

A
rticle

d
ep

t
nt

\
I
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C
om

pact.
T

he
question

w
hether

the
C

om
pact

restricts
consum

ption
of

groundw
ater

quickly
reduces

to
w

hether
the

com
pacting

parties
intended

to
allow

consum
ption

of
groundw

ater
to

change
the

C
om

pact
allocations

am
ong

the
S

tates.T
he

language
of

the
C

om
pact

contains
no

such
exception

to
the

allocations.
F

urther,
the

C
om

pact
ap

p
o
r

tions
the

entire
virgin

flow
of

the
R

epublican
R

iver
am

ong
the

S
tates,

including
the

portion
of

that
flow

that
Is

discharged
to

the
river

from
the

groundw
ater

system
.

T
herefore,

K
ansas

understands
the

plain
m

eaning
of

the
C

r‘p
a
c
t

to
allow

no
use

of
w

ater
In

the
R

epublican
R

iver
B

asin
that

w
ould

change
the

C
om

pact
allocations

to
the

S
tates.

K
ansas’

reading
of

the
R

epublican
R

iver
C

om
pact

is
consistent

w
ith

the
C

ourt’s
interpretation

of
the

P
ecos

R
iver

C
om

pact
in

Texas
a

N
ew

M
exico,

N
o.

65,
O

riginal,
and

w
ith

Its
Interpretation

of
the

A
rkansas

R
iver

C
o
m

pact
in

K
ansas

v.
C

olorado,
N

o.
105,

O
riginal.

In
addition

to
the

plain
m

eaning
of

the
R

epublican
R

iver
C

om
pact,

the
records

of
the

negotiations
and

approval
of

the
C

om
pact

show
that

the
com

pacting
p
a
r

ties
Intended

to
include

groundw
ater

consum
ption

in
the

bt
tid

al
consum

ptive
use

allocations
to

the
S

tates
in

the
C

om
pact.

T
he

m
inutes

of
the

C
om

pact
negotiations

and
associated

official
correspondence

of
the

negotiating
C

om
pact

C
om

m
issioners

from
each

S
tate,

together
w

ith
official

statem
ents

of
the

federal
officials

advising
C

o
n

gress
on

approval
of

the
C

om
pact,show

an
unm

istakable
Intention

to
include

groundw
ater

in
the

C
om

pact
allo

ca
tions.

T
he

a
m

en
‘

tb
it

N
t4

l.*
I

o
u
tm

eri
i

I
I

I
I

Ii
i

m
entioned

i’
tIM

’ C
nm

p
J

s
t

failsto
p
c

ittlid
i

it
n

not
appea

iii.’
n

11
i

P
9

tars
chos

1S
t

it rn
t’I

‘in
encom

pa
I
n

U
’

A
e’%

m
ent

in
tie

t
im

p
al

clu
t’

tlesp
rev

i
u

I
I

the
use

at
.riu

n
ls

a
tt’

t
I

actionso
I

tat(s
1

i
h

i

adm
inistr

•
in

I
,

A
nnual

T’
‘rt

n
i

tlu
k
L

lia
I

‘

istration
‘ta

t’li
c
I
i

ing
that

g’
u

d
‘at

‘i
t
a

in
p
IE

O
gallala

i
t

%

allocatior.s
P

is
u
n
d
e

.1
ip

m
u
lasfo

c
(’m

l
d
ii

p
ly

ad
o
p
it

t’
h

•It
C

published
ii

the
Ii

st
A

“
ii

th
c
in

lu
.

f
ir

.
ii

Ii
cit

ii

only
rca

f
t

‘.
%

IIW
I

a
b
tn

1
“91

t

the
inco

..
•

t
ii

I
.tt

is
not

rc.fl
t
t

‘atus
the

( nq

N
ebra

,L
i

a..u
n

t
i’

it

C
o
u
rt’s”

c
’

r
u
t

it
i

in
Sporlut’.

V
el”zsk

z
.

‘
1

£

are
som

(h
w

tnc’t
s
tt?

it
A

l

R
epublkcn

P
n
tt

(
nh

.1

groundw
ak

r.
K

ns
1%

d
o
e.

i

R
iver

C
c

i
t

Ilr
i..

ti

1

III’II

•1

I:
1

la
s

I

I
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A
q

u
ifer

am
o

n
g

the
co

m
p
actin

g
S

tates.
N

eb
rask

a
m

isa
p

p
reh

en
d

s
K

ansas’
claim

as
b

ein
g

a
claim

to
“N

eb
rask

a’s
g

ro
u

n
d

w
ater”

in
the

O
g

allala
aquifer.

K
ansas

is
n
o
t

se
e
k

ing
an

eq
u
itab

le
ap

p
o
rtio

n
m

en
t

of
the

O
g

allala
aquifer.

T
o

the
co

n
trary

,
K

ansas
claim

s
o

n
ly

its
eq

u
itab

le
p
o
rtio

n
of

the
su

rface
flow

s
of

the
R

ep
u

b
lican

R
iver

as
d
e
te

r
m

in
ed

by
the

C
o

m
p

act.
T

he
C

o
m

p
act

p
ro

h
ib

its
a

S
tate

from
in

terferin
g

or
allo

w
in

g
its

citizen
s

to
in

terfere,
by

any
m

eans,
in

clu
d
in

g
g
ro

u
n
d
w

ater
co

n
su

m
p
tio

n
,

w
ith

the
surface

flow
s

ap
p

o
rtio

n
ed

to
an

o
th

er
S

tate.
T

h
u

s,
a1

n
catio

n
s

of
the

V
irgin

W
ater

S
u
p
p
ly

to
K

ansas
can

n
o

t
if.

iu
ily

be
d
im

in
ish

ed
u
n
d
er

th
e

C
o

m
p

act
by

g
ro

u
n
d

w
ater

p
u
m

p
in

g
in

N
eb

rask
a;

n
o
r

can
N

eb
rask

a’s
c
o
n

su
m

p
tio

n
of

w
ater

fro
m

an
y

so
u
rce

in
th

e
b
asin

,
in

clu
d

in
g

g
ro

u
n
d
w

ater,
law

fu
lly

exceed
N

eb
rask

a’s
p
o
r

tion
of

the
V

irgin
W

ater
S

upply.

N
eb

rask
a’s

assertio
n

s
w

ith
reg

ard
to

d
ecisio

n
s

in
co

u
rts

of
the

co
m

p
actin

g
S

tates
th

at
m

ake
p
assin

g
re

fe
r

ences
to

the
R

epublican
R

iver
C

o
m

p
act

are
in

ap
p
o
site.

In
fact,

none
of

th
o

se
d
ecisio

n
s

ad
d
ressed

th
e

q
u
estio

n
w

h
eth

er
the

R
epublican

R
iver

C
o

m
p

act
restricts

g
ro

u
n
d

w
ater

co
n
su

m
p
tio

n
.

In
an

y
ev

en
t,

this
C

o
u
rt

is
the

o
n
ly

co
u

rt
in

the
N

atio
n

au
th

o
rized

to
in

terp
ret

the
C

o
m

p
act

ai’h
o
ritativ

eiy
as

b
etw

een
the

S
tates.

F
inally,

N
eb

rask
a

is
cu

rren
tly

assertin
g

in
N

ebraska
v.

W
yom

ing,
N

o.
108,

O
rig

in
al,

th
at

the
N

o
rth

P
latte

D
ecree

restricts
W

yom
ing’s

g
ro

u
n
d
w

ater
use.

T
here,

the
C

o
u

rt
allocated

su
rface

w
aters

of
th

e
so

-called
“critical

reach
”

of
the

N
o
rth

P
latte,

w
ith

no
ex

p
licit

reference
to

g
ro

u
n
d

w
ater

p
u
m

p
in

g
or

co
n
su

m
p
tiv

e
use.

Y
et

N
eb

rask
a

is
claim

ing
th

at
the

D
ecree

im
p
licitly

req
u
ires

W
yom

ing
n
o
t

to
d

ep
lete

flow
s

b
ey

o
n
d

W
yom

ing’s
allo

catio
n

in
the

critical
rtnn

1
h
v

g
ro

w
id

w
iii

r
p

i
n

ti
at

t
n

U
U

itt
In

I

iw
tt

i
p
n
n
rii

i

I.
T

h
e

P
n

I
a
n

i
i
,

of
n

i
n

p
act

R
estricts

a
S

tate
s

.
on

w
a
te

i
o

th
e

Ix
t’n

t
h

A
1

lo
c

n
f

if
e

A
m

.poi
put

in
ch

e

C
o
m

p
act

r
n

le
I

t

of
the

R
e

11
an

I
l
\
t

13
n

S
tate

of
-
n
m

t
r

o
il

of
ts

(
o
m

ten
t

w
ith

a
pi

i
w

ater
th

at
ri

t
‘

tr

m
u
st

be
chin

r
inutch

o
r

n
fo

of
the

C
t

t
i1

A
rticl

ol
th

c
n
ip

a
e

P
.

ply”
as

I
c
i

itt
r

ip
j

P

the
activi

f
rn

P

of
groundU

o
h

r
a
re

oem
tin

P

ing
and

n
rnp

m
I

m
an

”
th

a
o

at
P

t
m

a

ply
w

ithit
th

e
B

a
to

T
in

c
cm

.1

reflect
th

n
N

Ii
tn

sh
o
u
ld

p

activ
ities

P
nom

n
c
e
’

p
to

fb
i

tion.

is
claim

ir
N

eb
rask

a
m

tion
b

’
p
r
i

\R
(J

M
l

\1

I

t
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I

su
p

p
i

(
om

u
n
a
ll

t
h
o
n

that
K

a
n

i.
sh

u
l

1
a

t

any
pro

ro
tiro

o
t

at
o

t
n

N
ebr

ia
\
i
t

I

It
w

o
u

ld
i

ft
ties

to
d
ep

o
k
a
n

i
of

u

allocation
of

u
r
ta

e
fh

a
v

of
groundw

t’
fo

r
n

,a
to

o

ad
d
ed

to
t

o
s

it
i

n

causes
N

t I
i

n
to

i
d

I

the
C

om
pa

i
Iin

t
b

n

in
each

S
tato

an
d

pi
tn

ho
o’

p
n
s

I

to
K

ansas
l

th
it

n
i

of

and
C

ongr
it

1

arg
u

m
en

t
t

I
in

in
i

I

T
he

C
om

pact
allocates

all
of

the
V

irgin
W

ater
S

upply
am

ong
the

three
S

tates:
the

total
V

irgin
W

ater
S

upply
is

quantified
in

A
rticle

III
as

478,900
acre-feet,

w
hich

is
equal

to
the

sum
of

the
allocations

to
the

three
S

tates
in

A
rticle

IV
(54,100

acre-feet
to

C
olorado,

190,300
acre-feet

to
K

ansas,
and

234,500
acre-feet

to
N

ebraska).
T

hus,
all

activities
of

m
an

that
deplete

the
V

irgin
W

ater
S

upply
m

ust
be

included
in

the
allocation

of
the

S
tate

in
w

hich
they

occur.
F

or
the

p
u

rp
o

ses
of

this
M

otion,
it

is
ad

m
itted

th
at

g
ro

u
n
d
w

ater
consum

ption
in

N
ebraska

is
d

ep
letin

g
th

surface
flow

s
of

the
R

epublican
R

iver.
T

hese
d

ep
le

tii
m

ust
therefore

be
included

in
N

ebraska’s
C

om
pact

allocation.

S
ince

100
percent

of
the

V
irgin

W
ater

S
upply

is
a
llo

cated
am

ong
the

S
tates,

excessive
use

by
an

u
p
stream

S
tate,

if
not

offset,
w

ill
unavoidably

d
ep

riv
e

a
d
o
w

n
stream

S
tate

of
its

allocated
share.

N
ebraska

therefore
has

a
duty

u
n
d
er

the
C

om
pact

not
to

exceed
its

allocation
and

thereby
to

deprive
K

ansas
of

its
allocation.

F
or

instance,
K

ansas
is

entitled
to

a
surface

w
ater

supply
for

beneficial
consum

ptive
use

at
G

uide
R

ock,
N

ebraska
of

138,000
acre-feet,

as
adjusted:

“T
here

is
h

ereb
y

allocated
for

beneficial
lonsum

ptive
use

in
K

ansas,
annually,

a
total

of
one

h
u
n
d
red

ninety
th

o
u

san
d

,
three

h
u
n
d
red

(190,300)
acre-feet

of
w

ater.
T

his
total

is
to

be
d

eriv
ed

from
the

sources
and

in
the

am
ounts

hereinafter
specified

*
*

*

F
rom

the
m

ain
stem

of
the

R
epublican

R
iver

u
p
stream

from
the

low
est

crossing
of

the
river

at
the

N
ebraska-K

ansas
state

line
and

from
w

ater

par

IL
T

he
R

i
o

Is
of

e
N

the
R

e’
ilic

ir
R

c
i

pact
N

d
In

ten
d
t

I
t

tion
of

(ro
u
n
d

ater
lV

lainta
in

A
l to

c
a
to

n
stream

State%

K
ansa

I
‘

I
t

and
that

th
n

rn
i

ft

1
iat

I

Po
tt

I
I
i
i

o
f

‘u
rf

beneficial
c
a
sa

m
p

tii
a

u
sc’

of
n
o

uses
of

gi
u
n
d
w

a
h

n

m
ents

ag
r

n
in

I
(

how
ever,

I
h

p
records

of
II

w
g
o
tia

io
n

n

w
ould

he
a

p
p
ro

p
n
iate

ift
to

n
o

221,
23S

r
I

9
1
)

C
t

01
at

L
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I•
1

dissenting).
B

ut
even

if
the

records
of

the
negotiations

and
approval

of
the

C
om

pact
are

consulted,
they

sim
ply

confirm
that

groundw
ater

consum
ptive

use
w

as
m

ean
t

to
be

accounted
for

in
the

C
om

pact
allocations.

T
he

R
epublican

R
iver

B
asin

su
ffered

d
ev

astatin
g

floods
in

1935
and

1936,
w

hich
led

to
a

num
ber

of
pleas

for
federal

help
w

ith
regard

to
w

ater
projects.

S
ee,

e
.g

.,
80

C
ong.

R
ec.

8485-86
(June

1,
1936)

(statem
en

t
of

S
en.

N
orris);

86
C

ong.
R

ec.
A

pp.58
(Jan.

4,
1940)

(statem
entof

R
C

urtis).
F

ederal
officials

w
ere

am
enable

to
p
ro

v
id

in
g

felatal
assistance

to
the

S
tates,

b
u
t

they
insisted

th
at

th
e

S
tates

first
agree

b
y

com
pact

to
a

b
in

d
in

g
eq

u
itab

le
apportionm

ent
of

the
w

aters
of

the
R

epublican
R

iver
B

asin.
T

his
becam

e
the

d
riv

in
g

force
behind

th
e

n
eg

o
tia

tion
of

a
com

pact.
F

or
instance,

in
early

1940,
N

ebraska
G

overnor
R

.
L.

C
ochran

w
rote

to
E.

P
orter

A
hrens,

the
P

resident
of

the
K

ansas
R

epublican
V

alley
Irrigation

an
d

F
lood

C
ontrol

A
ssociation,

w
ith

regard
to

the
effort

to
negotiate

a
co

m
p

act

“M
r.

P
age,

C
om

m
issioner

of
R

eclam
ation,

stated
at

the
D

enver
m

eeting
of

the
R

eclam
ation

A
sso

ciation
that

a
com

pact
betw

een
states

w
as

ab
so

‘utely
essential

as
a

condition
precedent

to
any

project
approval

on
the

p
art

of
the

R
eclam

ation
S

erv
ice.”

R
.L

.
C

o
ch

ran
L

etter
to

E
.

P
o

rter
A

brens,
January

11,
1940,

attached
hereto

as
A

ppendix
A

.’

I
For

reference,letters
and

m
em

oranda
relied

upon
in

this
B

rief
are

transcribed
in

the
A

ppendices.
C

opies
of

the
original

docum
ents

and
an

authenticating
affidavit

w
illbe

lodged
w

ith
the

Suprem
e

C
ourt

C
lerk

and
delivered

to
the

parties.

A
nd

once
th

to
,n

t
ne

R
eclam

atia’
itlied

u
1n

th
e
f
l
)
(
t

t
I’

tt
t

.!
•I

D
urini.

tin
ir

n
en

ii.tti..
i

,.
I

t

era
rep

resr
Iin

s
e
a
tI’

.)t
h
it

“
ic

ft

from
the

l•”tIe’
al

G
o

e
t

w
ater

use
r

in
n

e’)
fo

t
‘

the
C

om
rr

ii
t’n

iers
i

g
ro

u
n
d
w

att
z
u

a
1

th
e
y

w
e
n

tic
n

d
t,

in
the

fo
th

i
t
i
t

1

C
om

m
issi

I
;

I
r
e
s
e
M

n
(
f
i
t

n
o
m

lcs(T
M

)
I

I
before

the
(tn

n
m

1
t

z

2In
p
la

’rir%
ftttI

LI
‘

I.
in

flo
w

s
t

ar1
in

c
I

R
eclam

atia’
I )efin,te

p
a

k.
i
’

acres
th

at
a

i
n
t

irrigated
1
a

‘w
e

t

supply
ren

unit
g

after
rnikm

?
a1

In
R

epublican
K

n
er

C
titnj’ac

I
ilk..

fi

B
ureau

of
k
.’

Iarnatson
!

R
ep

o
rt,

13
.t

s
ick

I)j
R

eclam
ati

projecte
I

*
It

C
o
u
n
ty

R
e

f
com

pared
It

CIa
acti

to
H

arlan
n

i
ty

am
o

u
n

tst
s
.Iln

II;
B

ureat
I

M
anagem

i
T

hisshort
I’

I
toK

ansa
R

’l
N

I
N

ebrasL
,

It
..

te

‘ii.T

I
.f
t

I

I
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w
ork

w
hich

the
B

ureau
has

been
carrying

on
th

ru
o
u
t

[sic]
the

R
epublican

R
iver

basin
to

determ
ine

the
extent

and
useability

of
the

u
n
d
erg

ro
u
n
d

w
aters

of
the

basin.”
M

in
utes

of
the

F
ourth

M
eeting

of
the

R
epublican

R
iver

C
o
m

pact
C

om
m

ission
at

T
opeka,

K
ansas

on
January

27-28,
1941,

attached
hereto

as
A

ppendix
B.

A
fter

discussing
the

particulars
relating

to
the

g
ro

u
n
d
w

ater
rep

o
rt

that
the

B
A

E
w

as
then

p
rep

arin
g
,

the
M

inutes
of

the
F

ourth
M

eet
ing

state
as

follow
s:

“M
r.

B
urleigh

.
.

.
p
resen

ted
the

C
o
m

m
is

sion
w

ith
a

tab
u
lar

statem
en

t
show

ing
estim

ated
am

ounts
of

u
n
d
erg

ro
u
n
d

w
ater

available
in

the
various

basins
in

the
R

epublican
R

iver
basin

in
the

three
states

and
am

ounts
of

land
to

w
hich

such
w

ater
supplies

could
be

applied
w

ithin
the

econom
ic

lim
its

he
had

assum
ed.

“M
r.

B
urleigh

advised
the

C
om

m
ission

that,
in

view
of

the
fact

that
num

erous
applications

had
been

m
ade

to
his

d
ep

artm
en

t
by

la
n
d

ow
ners

th
ru

o
u
t

[sic]
the

basin,
he

w
as

desirous
of

obtaining
a

statem
en

t
from

the
C

om
m

ission
as

to
w

hether
the

am
ounts

of
underground

w
aters

he
had

d
eterm

in
ed

w
o
u
ld

be
feasibly

possible
of

use,
w

ould,
in

the
opinion

of
the

C
om

m
ission,

exceed
the

allotm
ents

of
zvater

to
each

state
w

hich
the

C
om

m
ission

m
ay

have
agreed

upon;
that

his
d
ep

artm
en

t
did

not
w

an
t

to
recom

m
end

d
ev

el
o
p
m

en
ts

of
u
n
d
erg

ro
u
n
d

w
ater

su
p
p
lies

in
excess

of
the

allocations
of

w
ater

to
each

state.

“H
e

advised
the

C
om

m
ission

also
that

his
d
ep

artm
en

t
is

advising
w

ith
the

U
.S.

B
ureau

of
R

eclam
ation

w
ith

a
view

of
reaching

an
u
n
d
e
r

standing
concerning

the
scope

of
future

d
ev

el
opm

ents
w

ithin
the

basin,
both

of
surface

and

u
n
d

i
u
n
d

w
t
i
n

t
I

i

lappin
in

1
t.

I
It

ath
d

I
ii

g
ro

u
a
t

n
a
rc

IH
H

ld
H

?
tIH

H
H

H

as
r&

11
t

d
n

n
w

n
n

S
c
a
ri.tifli

L
X

I
F

)

u
n

ird
i
n
H

r

H
tIH

(
?H

,
t

I
!

H
t

U
I

r
j

I
H

1

F
w

as
soo

I
i

I
(I

r

C
o
m

m
is’l

n
e
t

i1
F

F h
n
d

r
’
d
t

m
issiO

fle
e
o
r

1
IH

I?

S
cott

o
f

N
r

is
k
a

n
th

d

It
n

m
n
n
d
c
t,

1

ad
d

t
11

l3uie
t

of
A

F
in

iltu
n

1
th

a
t

I
I

(O
m

fllH
,1

H
I

estin
I

a
i

t
n

F
he

d
x

N
o

ad
in

t
o

A
the

IA
’i

u
fin

n
it

tiol
lO

t
I

d
m

ad
i
h1n
u
a
t

v
i

IA
to

U
l
I
(

A
a
tt

In
I

h
aw

k
\p

p

A
ctual1

I
I

t

M
r.

B
urP

P
o
n

11w
d

letter
n

i
I’

in
it

t
ttlr

e
tt

J
tm

M
r

I
iii>

P
13

ii

H
v
d

iii
it

I
H

Y
flH

t
I

B
u

1f
A

r
e
u
u
t

11
i

A
nt

H
P

i
I

>
i

side
r

liii
1

M
r.

B
url
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D
ear

M
r.

B
urleigh:

W
e,

the
R

epublican
R

iver
C

om
pact

C
o
m

m
issioners

on
the

R
epublican

R
iver,

m
eeting

at
T

opeka
on

Jan
u
ary

28,
ex

am
in

ed
the

tables
w

hich
you

su
b

m
itted

to
us

on
the

27th
in

d
icat

ing
the

approxim
ate

recom
m

endations
for

c
o
n

sum
ptive

use
of

w
ater

by
basins

in
the

three
states,

and
find

that
the

total
estim

ated
annual

consum
ptive

use
of

w
ater

is
w

ithin
the

am
o

u
n

t
of

the
w

ater
su

p
p
ly

available
in

the
basin

above
h
ard

y
,

and
that

the
proposed

allocations
in

each
of

the
several

states
fall

w
ithin

the
am

ounts
w

hich
the

C
om

m
ission

m
ay

see
fit

to
allocate

to
a
c
h

state.

P
lease

accept
our

thanks
for

m
eeting

w
ith

us
and

supplying
us

w
ith

these
figures.

S
incerely

yours,

C
eo.

S.
K

napp
C

om
m

issioner
for

K
ansas

F
or

the
C

om
m

ission
G

SK
:M

M
C

C
to

M
.

C
.

H
in

d
erlid

er
W

ardner
S

cott

T
hus,

the
C

om
m

issioners
jointly

notified
the

U
.S.

B
ureau

of
A

gricultural
E

conom
ics

that
the

g
ro

u
n
d
w

ater
am

ounts
h

‘onsidered
feasible

for
the

v
ario

u
s

sub-basins
w

ithin
h

e
lep

u
b
lican

R
iver

B
asin

w
ere

w
ith

in
the

basin
V

irgin
W

ater
S

upply
that

they
w

ere
considering

for
allocation

in
he

C
om

3act,

T
he

deliberations
of

the
C

om
m

issioners
of

the
three

;tates
resulted

in
an

agreem
ent

in
D

enver
on

M
arch

19,
lim

it(
941.

T
he

next
day,

C
olorado’s

C
om

m
issioner,

M
.C

.
H

in-
of

w
i

lerlider,
addressed

a
letter

to
R

alph
L,

C
arr,

the
G

overnor
gina

f

of
C

olorad
iid

i

reliance
o

C

the
B

ureat
rnent

of
A

tu

o
fth

e
R

e
t

i

‘
beneficial

t

basin.”
M

i

20,
1941,

1
(

then
p

ro
c

S
tate

in
ti

C

C
oloradci,

tions
a!

of
if

n
atin

g
in

r

W
illow

C
Ii

ad
d

ed
)

I
ifti

u
n
d
erstan

1
t

included
i

I

T
h

en
1’

G
overnm

e
r

m
issio

n
er

I
co

n
su

m
p
t

c
B

ureau
of

receiv
ed

an
o

th
et

13

included
is

as
th

at
ten

I

stated:

)

CICr

I
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retu
rn

flow
from

irrig
atio

n
,

groundw
aters

reco
v

ered
by

pum
ping,

reco
v
ered

w
aste

w
ater,

or
o
th

erw
ise,

In
sh

o
rt,

th
e

co
m

p
act

m
erely

d
efin

es
the

ex
ten

t
to

w
h
ich

stream
s

m
ay

be
d
ep

leted
reg

ard
less

of
the

m
eth

o
d
s

of
u
se.”

J.R
.

R
iter

M
em

o
ran

d
u
m

to
S

.O
.

H
arp

er,
M

ay
21,

1941,
attach

ed
h
ereto

as
A

p
p
en

d
ix

F
(em

p
h
asis

ad
d
ed

),

R
iter

co
n
clu

d
ed

by
say

in
g

th
at

he
“b

eliev
ed

th
at

the
co

m
p
act

as
p
rep

ared
acco

m
p
lish

es
the

p
u
rp

o
ses

set
fo

rth
in

the
p
ream

b
le

th
ereo

f,
an

d
th

at
it

sh
o
u
ld

be
ratified

by
C

g
ress.”

Ibid.
H

arp
er,

the
C

hief
E

n
g
in

eer
of

th
e

B
u
reau

of
R

eclam
ation,

su
b
seq

u
en

tly
en

d
o
rsed

R
iter’s

v
iew

s
in

a
tran

sm
ittal

to
the

C
o
m

m
issio

n
er

of
R

eclam
atio

n
d
ated

M
ay

24,
1941,

attach
in

g
the

full
R

iter
m

em
o
ran

d
u
m

.
T

he
M

ay
24,

1941
tran

sm
ittal

of
the

C
hief

E
n
g
in

eer
is

attach
ed

h
ereto

as
A

p
p
en

d
ix

G
.

F
u
rth

er,
the

B
u
reau

of
R

eclam
atio

n
’s

en
g
in

eer
in

charge
of

the
R

ep
u
b
lican

R
iver

in
v
estig

atio
n
s,

C
.T

.
Ju

d
ah

,
in

a
letter

to
the

B
ureau’s

C
h
ief

E
ngineer,

d
escrib

ed
m

e
e
t

ings
he

h
ad

atten
d
ed

th
at

w
ere

h
eld

to
acq

u
ain

t
co

u
n
ty

lan
d

use
p
lan

n
in

g
co

m
m

ittees
w

ith
the

B
ureau

of
A

g
ri

cu
ltu

ral
E

conom
ics’

p
lan

s
to

d
ev

elo
p

g
ro

u
n
d
w

ater:

“O
v
erlap

p
in

g
in

terests
of

b
o
th

ag
en

cies
w

ere
p
o
in

ted
o
u
t

to
local

in
terests

an
d

fu
n
d
am

en
tal

d
ifferen

ces
in

ty
p
es

of
d
ev

elo
p
m

en
ts

w
ere

ex
p
lain

ed
.

A
sp

ecial
effort

w
as

m
ad

e
to

im
p
ress

on
local

p
eo

p
le

th
at

w
ater

supplies
fir

both
ground

w
ater

pum
ping

and
for

gravity
stream

diversions
w

ere
from

the
sam

e
source

an
d

th
at

n
ew

develop
m

ents
supplied

by
either

source
w

ould
be

lim
ited

to
the

am
ount

of
w

ater
allocated

to
each

state
under

the

titflc
I

k
I

n
iall

I
1

It
J

a
i’

dd
d

a
t

tI

r
i
i
d

ita
i

h
r

11

th
at

fact
i
i

opla
ia

I

convictro!
I

d
1

1
n

each
S

ta
h

a
t

m

m
ad

e
of

b
Iii

b
u
rt

a
it

a
a

I

T
he

th
a

u
ih

on
H

r
n

I

tio
n
sh

ip
H

a
e
n

i
n
H

a
ttn

fed
eral

v
t

ft
a

u
()t

h
e

I
fln

itt
n

a

y
e

ig
1

:d
ra

ra
a

i
ft

b
asin

H
itw

e
i

n
1w

Ii
A

I

R
e
e
l

)fl
ii

I

arera
1

lit
a

(1
a

th
’p

l
t’
I

mar
f

t
i

au
ublu

b

ilar
I

se
II

I
u

r

j u
d
al

\le
m

c
u
r

nb
f

T

U
.S

ihuraaii
H

kw
I

urn
t

I

trau
1

(

A
p
p
r

i
i

I.)
(an

o
n

A
s

n
o
t’

o

an
d

1941
v
a
s

nit
urn

&
trn

on
A

p
ril

l)1
II

rrn
p

h
u
l

w
h
ich

f
In

11
rcp

r
to

propao
I

p
er,

M
H

(e
m

T
his

le
ttr

co
g
n
izan

t

w
ater

antI

an
d

th
at

Iii

sam
e

B
u
re

lican
R

1V

B
u
reau

’s
I

rep
o
rt,

h
r

,tatea
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I

co
m

p
act

w
as

th
en

altered
to

ad
d

ress
th

e
co

n
cern

s
ex

p
ressed

by
P

resid
en

t
R

o
o

sev
elt.

T
he

ap
p
o
rtio

n
m

en
t

am
o

n
g

the
S

tates
in

the
v

ario
u

s
su

b
-b

asin
s

of
the

R
e
p

u
b

lican
R

iver
w

as
n

o
t

ch
an

g
ed

,
how

ever.
C

o
m

p
are

H
.

R
.

5945,
77th

C
ong.

1st
S

ess.
A

rt.
III

(1941),
attach

ed
h
ereto

as
A

p
p
en

d
ix

I,
w

ith
S.

649,
78th

C
ong.

1st
S

ess.
A

rt.
IV

(1943),
attach

ed
h
ereto

as
A

p
p

en
d

ix
K

.
T

he
C

o
lo

rad
o

C
o

m
m

issio
n

er,
M

r.
H

in
d
erlid

er,
co

n
firm

ed
the

reten
tio

n
of

the
earlier

ap
p
o
rtio

n
m

en
t

in
his

letter
to

the
G

o
v
ern

o
r

of
C

o
lo

rad
o

fo
rw

ard
in

g
the

seco
n

d
v
ersio

n
of

the
C

o
rn

n
ict:

“T
he

d
raft

of
the

C
o

m
p

act,
h
erew

ith
tran

sm
itted

,
s

not
in

any
w

ay
ch

an
g

e
the

allo
catio

n
s

of
w

ater
to

the
sig

n
ato

ry
S

tates
p

ro
v

id
ed

for
in

the
fo

rm
er

C
o

m
p

act.”
M

.C
.

H
in

d
erlid

er
L

etter
to

G
o
v
ern

o
r

R
alph

L.
C

an-,
Ja

n
u

ary
9,

1943,
attach

ed
h
ereto

as
A

p
p
en

d
ix

L.
S

ignificantly,
M

r.
H

in
d

erlid
er

co
n
firm

ed
th

at
the

allo
catio

n
s

in
th

e
final

C
om

pact
ap

p
lied

n
o

t
only

to
su

rface
w

ater
b

u
t

to
g

ro
u

n
d

w
ater

uses
as

w
ell:

“T
hese

allo
catio

n
s

in
clu

d
e

n
o
t

o
n
ly

surface,
but

also
su

b
-su

rface,
or

u
n
d
erg

ro
u
n
d

w
ater

su
p

plies.”
Ibid.

C
o

lo
rad

o
C

o
m

m
issio

n
er

H
in

d
erlid

er
also

p
rep

ared
an

ex
p
lan

ato
ry

statem
en

t
an

d
rep

o
rt

to
the

34th
G

en
eral

A
ssem

bly
of

C
o

lo
rad

o
,

w
h
ich

is
rep

ro
d

u
ced

an
d

attach
ed

h
ereto

as
A

p
p
en

d
ix

M
.

In
th

at
rep

o
rt,

C
o
m

m
issio

n
er

H
in

.rlider
stated

,
“It

is
b
eliev

ed
th

at
th

is
C

o
m

p
act

e
q
u
ita

bly
ap

p
o

rtio
n

s
the

total
av

ailab
le

av
erag

e
an

n
u

al
v

irg
in

w
ater

su
p
p
lies

of
the

B
asin,

b
o
th

su
rface

an
d

u
n

d
e
r

g
ro

u
n
d
,

am
o

n
g

the
th

ree
sig

n
ato

ry
S

tates
.

.
.

“
Id.

at
M

b
.M

r.
Ilin

d
erlid

er
su

b
m

itted
his

rep
o

rt
n

o
t

o
n

ly
to

his
ow

n
leg

islatu
re

in
C

o
lo

rad
o
,

b
u
t

also
to

the
fed

eral
re

p
re

sen
tativ

e,
G

lenn
L.

P
arker,

an
d

to
G

eorge
S.

K
n

ap
p

an
d

‘N
ardner

G
S

o
tt

the
K

a
r

1s
a
’

ers,
resp

e
t

vel
M

(.
T

inder.
F

P
ark

er,
F

r
ia

i
‘

attach
ed

to
as

I

sioner
fl

observat
r

tii
i

Id.
N

o
z

of
an

fo
u

n
d

.
th

erea
ftt

tin.

th
e

C
o
m

p
t.

A
ite

d
at

n

ap
p

ro
v

ed
he

C
o
m

r
act

ii
i

N
eb

rask
a

ro
v
e
d

ii
(

n
p
e

an
d

thf
of

(
r

M
arch

t
’

11

three
S

t
m

ini
ii

collecti’c
n
d
t

r st

C
o

m
p

a
t

th
ei

i
i e

t
i

e

b
o
th

su
rfa

e
an

d
u
m

k
rp

i
o
U

P
O

w
as

inc1rn
ed

in
th

e
IIo

at
o

A
s

rep
o

rd

related
p

pactcc
i

i
n
e
t

ii

S
tates

w
F

d
If

C
om

m
is

on
and

th
I

ia

a
t

tim
e
s

r
tv

al
tv

iie
1
0

0
th

iL

C
o
m

p
a

w
h
v
d
i

aol
i

o
n

n

and
su

rt
ivat

i
in

t
F

t
itt

intent
(

(
on

r

b
o

th
si

alloca
ti

k

1•I
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I.

sum
pticn

N
ebraska

face
w

ater

term
u
sed

be
“the

w
activities

c
i

either
to

s
in

ten
to

I

It

I
A

d
I

It
‘
t

I
I
t

‘1,t)
d

tk
’i

‘iII
.j

p
.

a

‘
‘Ii

i
A

.1
j’

A
l

m
an

A
ll

ii
I

tic
‘€

rc
.1

i

f
lit

I

that
g
ro

in
Ira

ts
p

am
p

14

1
i

U
t

fl

B
.T

h
term

rg
1%

t
.

S
urtace

W
atci

and
fadu

‘a’

N
e
b

i
a
t

i
’
i

I

“
g
ro

u
n
d
t.

r
h

i
te

1
,

the
condi,—

n
a.

that
i—

n
V

3
i

III.
N

ebraska’s
A

rgum
ents

th
atthe

C
om

pact
D

oes
N

ot
R

estrict
C

onsum
ption

of
G

roundw
ater

A
re

W
ith

out
M

erit

A
.

N
ebraska

M
isstates

the
K

ansas
C

alm
.

N
ebraska

begins
its

B
rief

w
ith

the
statem

ent,
“In

its
C

om
plaint,

K
ansas

lays
claim

to
v

ast
q

u
an

tities
of

groundw
ater

located
in

N
ebraska.”

N
ebraska

B
rief

1.
It

also
states,

“K
ansas’

claim
to

N
ebraska’s

groundw
ater

is,
therefore,

a
claim

for
w

hich
K

ansas
cannot

be
granted

relief.”
Id.,

at
5.

N
ebraska

fundam
entally

m
isapprehends

Y
ansas’

claim
.K

ansas
is

not
“lay

[ln
g

claim
to

vastq
u
an

ties
of

groundw
ater

located
in

N
ebraska.”

N
either

is
K

ansas
laying

claim
to

“N
ebraska’s

g
ro

u
n

d
w

ater.”
R

ather,
K

ansas
is

sim
ply

claim
ing

that
N

ebraska
has

exceeded
its

consum
ptive

use
lim

itations
u

n
d

er
the

R
epublican

R
iver

C
om

pact
w

hen
all

of
N

ebraska’s
c
o
n

sum
ptive

use
of

R
epublican

R
iver

surface
w

aters
and

hydraulically
connected

g
ro

u
n

d
w

aten
in

the
alluvial

and
O

gallala
aquifers

is
taken

into
acco

u
n
t

See
B

ill
of

C
o
m

plaint
fi

7-11.
B

ecause
the

C
om

pact
allocates

all
of

the
V

irgin
W

ater
S

upply
of

the
R

epublican
R

iver
B

asin,
o
v
er

use
by

N
ebraska

has
resulted

in
depletion

of
surface

flow
s

to
the

S
tate

of
K

ansas.N
evertheless,N

ebraska
m

ay
allow

a
certain

am
ount

of
p

u
m

p
in

g
of

alluvial
and

a
lla

la
groundw

ater,
so

long
as

the
effects

of
such

pum
ping

on
the

surface
flow

s
of

the
R

epublican
R

iver
are

offset
as

necessary
to

keep
N

ebraska’s
total

consum
ptive

use
w

ithin
N

ebraska’s
C

om
pact

allocation.

I

a

I

I

I

‘%

I

I
I

of
the

R
ep’

khtan
R

i
t

i
at

w

any
actii

ii
of

an
it

\
m

a
ii

C
om

pac
1

II

deplete
if.

trg
ir.

V
ati. a

d
iv

ersio
p

m
d

src1untti%
it.q

U
1

“activita
n

surface
fit

it
hit

tim
‘
.

t

N
eha

a
s

ii
H

not
w

het
n

in
at

s
‘

pact,
but

nh.•thct
dl

%
t.’tt’

‘
r
.

in
g
th

e
’i

ii
s
i
t
e

‘L
v

effects
‘a

‘.
‘.

i

of
the

ri;t
4hei

th
m

J
ia

r
d

O
bviousl

lee
di

I
t

a

W
a
te

rt.

b
y

th
e

e
I

ih
e
.

.if
m

an
Is

P

4
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riv
er

flow
s,

the
n
eg

o
tiato

rs
in

ten
d

ed
th

at
su

ch
g

ro
u

n
d

w
ater

p
u
m

p
in

g
be

restricted
by

the
C

o
m

p
act.

N
eb

rask
a

an
ticip

ates
th

at
K

ansas
w

ill
arg

u
e

th
at

th
is

C
o
u
rt

h
as

p
rev

io
u
sly

fo
u
n
d

g
ro

u
n
d
w

ater
to

be
a
p
p
o
r

tio
n
ed

by
co

m
p

acts
ev

en
th

o
u
g
h

th
ey

d
id

n
o
t

co
n

tain
th

e
w

o
rd

“g
ro

u
n
d
w

ater.”
N

eb
rask

a
B

rief
10.

A
g

ain
,

h
o
w

ev
er,

the
N

eb
rask

a
fo

rm
u
latio

n
is

sim
p

listic.
T

he
q

u
estio

n
is

n
o

t
w

h
eth

er
p
rev

io
u
s

d
ecisio

n
s

of
the

C
o

u
rt

h
av

e
d
e
te

r
m

in
ed

th
at

g
ro

u
n
d
w

ater
w

as
ap

p
o

rtio
n

ed
by

o
th

er
c
o

m
p

acts
b
u
t

w
h

eth
er

such
co

m
p

acts
restricted

g
ro

u
n

d
w

ater
su

m
p
tio

n
,

as
stated

in
the

C
o

u
rt’s

d
elin

eatio
n

of
th

e
q
u
estio

n
for

N
eb

rask
a’s

M
otion

to
D

ism
iss.

T
he

tw
o

le
a
d

ing
d

ecisio
n

s
ad

d
ressin

g
th

at
q
u
estio

n
are

K
ansas

v.
C

o
lo

rado,
514

U
.S.

673
(1995),

an
d

T
exas

v.
N

ew
M

exico,
482

U
.s.

124
(1987).

N
eb

rask
a

does
n
o
t

d
en

y
th

at
in

b
o

th
of

th
ese

cases
the

C
o
u
rt

fo
u
n
d

a
v
io

latio
n

of
an

in
terstate

co
m

p
act

allo
catin

g
su

rface
flo

w
s

th
at

h
ad

b
een

ex
cessiv

ely
d
ep

leted
by

g
ro

u
n
d
w

ater
p
u
m

p
in

g
.

In
K

ansas
v.

C
olorado,

the
C

o
u
rt

sp
ecifically

h
eld

th
at

p
o

st-co
m

p
act

w
ell

p
u

m
p

in
g

in
C

o
lo

rad
o

h
ad

v
io

lated
th

e
A

rk
an

sas
R

iver
C

o
m

p
act.

514
U

.S.
at

693-694.
T

he
C

o
u
rt

so
held

d
esp

ite
the

fact
th

at
the

A
rk

an
sas

R
iver

C
o
m

p
act

does
not

use
the

w
o
rd

“g
ro

u
n

d
w

ater”
or

like
term

s.
S

ee
k
an

sas
R

iver
C

o
m

p
act,

63
S

tat.
145

(1949).

T
he

P
ecos

R
iver

C
o
m

p
act,

63
S

tat.
159

(1949),
is

an
o
th

er
in

terstate
riv

er
co

m
p

act
th

at
ap

p
o
rtio

n
s

su
rface

flow
s

w
ith

o
u
t

m
en

tio
n

in
g

g
ro

u
n
d
w

ater.
Y

et
the

C
o
u
rt

en
fo

rced
the

P
ecos

R
iver

C
o

m
p

act
ag

ain
st

N
ew

M
exico

for
d
ep

letio
n
s

cau
sed

larg
ely

by
g
ro

u
n
d
w

ater
c
o
n
su

m
p

tion.
A

s
the

C
o

u
rt

n
o
ted

,
“If

d
ev

elo
p

m
en

t
in

N
ew

M
exico

w
ere

not
restricted

,
esp

ecially
the

g
ro

u
n
d
w

ater
p

u
m

p
in

g

n
ear

R
osr

U
no

n
itti

t
at

y
ears

‘
I

‘
N

t

also
id.

at
5

h
9

n

ab
o
u
t

gr
1

n
d

tv
atc

1
tr

n
ip

n
,

c
o

n
f
ir

m
e

ss
al

N
i

tem
b
er

I

“A
lth

o
u
g
h

ld
d

en
m

i
m

ass

tics,
the

ca
of

tIn
ont

g
ro

u
n
d

in
t

an
injunc

non
agairnO

N
o

n

P
ecos

R
1\

o
m

g
U

e
ffe

c
tiv

i
tn

t
1

M
exico

n
h

o
t

gh
h

i
T

‘

ing
e
x

p
r

h
ah

o
u
t

g
ro

u
n
d
n

N
el

c’
n

an
d

C
olor

a
to

sim
Ii

a
ile

g
ro

u
n
d
n

I
‘r

w
as

n
o
t

of

p
a
c
ts

“
I

sk
i

I
r

w
h
ile

the
L

ta
tc

o
f

o
ira

d
ep

letin
I

s
gr on

id
n

I
i

te
n
tio

n
n

in
th

c
w

c
s

itid
flu

th
e

gr
tIer

or
n

S
tatt

h
cia

ly
g

w
a
te

r
p
rircp

flg
to

h
to

v

resp
ecti

ripi
0
’

or

F
ile

B
it

ii
it

O
rig

in
at

iV
n
S

gr
0

1
1

1
5

iii
.1

4
y
e
a
r
s

ear
her

fu
r

p
u
r
p

tio
n

1
th

so

$1
n
ie

d
th

tO
titi

It

L

IIII.I

have
hec

r
n
o
t

re

o
ld

e
1

lO
iif

I
t



surface
flow

s.See
C

ity
ofA

lbuquerque
a
,

R
eynolds,72

N
.M

.
428,

379
P.2d

73
(1962).

S
im

ilarly,
in

K
ansas

a
C

olorado,
N

o.
105,O

riginal,
the

M
otion

for
L

eave
to

Pile
C

om
plaint

w
as

granted
in

1986.
475

U
S

.
1079.

C
olorado

had
reco

g
nized

the
interconnection

of
surface

w
ater

and
g
ro

u
n
d

w
ater

atle
n
t

as
early

as
1965,w

hen
it

enacted
legislation

form
ally

requiring
conjunctive

adm
inistration

of
surface

w
ater

and
groundw

ater.
1965

C
o
b
.

L
aw

s,
ch.

318,§
1.

N
ebraska

has
still

not
fully

recognized
the

potential
of

groundw
ater

pum
ping

to
d
ep

lete
surface

flow
s,

and
therein

m
ay

lie
the

reason
that

N
ebraska

is
m

aking
the

esent
argum

ent
w

hile
N

ew
M

exico
and

C
olorado

did
not.N

ebraska
suggests

that
it

is
significant

that
none

of
the

com
pacting

S
tates

regulated
groundw

ater
w

ithin
the

State
atthe

tim
e

that
the

C
om

pactw
as

adopted.N
ebraska

B
rIef

16.T
he

relevance
of

this
assertion

is
not

altogether
clear.

M
oreover,

as
show

n
above,

the
defendant

S
tates

in
the

lb
a
s

v.
N

ew
M

exico
and

K
ansas

a
C

olorado
com

pact
enforcem

entproceedings
did

not
regulate

groundw
ater

at
the

tim
e

that
the

P
ecos

R
iver

and
A

rkansas
R

iver
C

o
m

pacts
w

ere
adopted.

N
evertheless,

the
lack

of
Intrastate

regulation
of

groundw
ater

did
not

deter
this

C
ourt

from
interpreting

the
com

pact
in

each
case

to
effectively

lim
it

oundw
ater

use
pursuant

to
the

com
pact

allocations.
N

ebraska
argues

that
the

lack
of

developm
ent

on
the

R
epublican

R
iver

at
the

tim
e

of
the

C
om

pact
is

grounds
for

distinguishing
the

R
epublican

R
iver

C
om

pact
from

the
A

rkansas
R

iver
and

P
ecos

R
iver

C
om

pacts.
N

ebraska
B

rief
10.

T
he

claim
ed

distinction
Is

w
ithout

substance,
how

ever.
E

ach
of

the
three

C
om

pacts
set

a
certain

in
ter

state
apportionm

ent
of

the
w

aters
of

each
stream

.
T

he

question
the

‘arn
n

C
om

pa
it

in
l
i
t

tl
p

had
sober

i
i

a—
tec

d
-cunl

‘

g
ro

u
n
d
k

i
yr

p
iiiiii

r
n

11
subm

its
in

t
he’

p
u
’i

c
h

I
could

ni
iave

sc
x

te
l

k
it

TI

im
plicit

‘
it

nunatin
i

in
‘x

124
(IQ

B
’)

and
in

lCa
‘

I

N
ebra

k
i

o
’e

u
t.itc

the
C

o
ri

ii
In

U
.S. 941

‘I
82),w

l.e’n
it

noted
tie

C.
n
p

groundw
“
ri
tsebr.1’k

26
1

a

C
.

T
he

S
p
w

lu
c

P
et

s
ir

n

b
an

si
ii

h
K

ansas’
P

osition
thu

I
(‘n

u
n
li

ii
u

Ii

,
I
.

‘
C

IIC“1It1•1

I

I

I,

tie
.

Ia.’n
I

I
Ti

“
f

IIA

T
he

C
on

N
ebrasra

S
tates

1e
interstate
T

he
C

our
w

ater
lay

C
o
n
g
re

straintb
C

ourt
w

a
w

hethe

a
tn

t
I

an
ii

at
u
g
g
,

‘tion
ti

it
C

.

lm
poac

o
t

1
‘4

Ii?
I

tflflifli
I

C
.

Iek
I

lit
tth

ccci
I

•iT
ii

n
It

‘i
ta

t

vishcd
te

it’
ii

ucl
tete

m
t

.nnsider
iii.

0
t

c
R

cpubh
a

F
w

ater
punipin.

in
tlai

k
ip

u
b
l

p
o
seso

l
%

b
’
f
lC

i
t
t

and
the

aft,
er

obli
;alicn

e.
h

i

erth
d
es’

II
l’

a
a

,
t

I
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interstate
com

pacts
to

w
hich

appellee
refers

are
agree-

(1961)
x

m
ents

am
ong

S
tates

reg
ard

in
g

rights
to

surface
w

ater,”
hereto

)
(

id.,
at

959,
is

correct.
T

he
V

irgin
W

ater
S

upply
u
n
d

er
the

b
asin

s
A

it

R
epublican

R
iver

C
om

pact
is

the
flow

that
w

ould
occur

sions
I

in
the

R
iver

if
it

w
ere

u
n
d
ep

leted
by

m
an’s

activities,
from

I
nd

T
hus,

there
is

nothing
inconsistent

betw
een

even
the

brief
w

ater
I

reference
to

the
R

epublican
R

iver
C

om
pact

in
Sporhase

w
h
ich

I
11

n
and

the
position

urged
by

K
ansas

in
this

case.
includ
tion

1
n

N
ebraska

urges
that

an
am

icus
brief

filed
in

su
p
p
o
rt

vidc
I

of
N

ebraska
in

the
Sporhase

case
by

C
olorado,

w
hich

fo
rm

u
11

isas
endorsed,

is
inconsistent

w
ith

K
ansas’

position
in

fo
rn

s
that

the
C

om
pact

restricts
g
ro

u
n
d
w

ater
consum

ption
in

T
he

C
P

this
case.

N
ebraska

B
rief

1,
2,

4,
12-13.

C
o
n
trary

to
N

ebraska’s
suggestion,

how
ever,

K
ansas

is
not

claim
ing

reg
ar

i
ro

i
that

the
O

gallala
aquifer

has
been

ap
p

o
rtio

n
ed

to
K

ansas,
R

ather,
K

ansas
contends

that
the

n
atu

ral
discharges

from
0
!

I,!
e

I
‘t

that
aquifer

to
the

R
epublican

R
iver

and
its

trib
u

taries
cannot

be
d
ep

leted
by

the
activities

of
m

an
w

ith
o

u
t

m
n

t
accounting

for
those

depletions
as

beneficial
consum

ptive
i.

ci
use

under
the

R
epublican

R
iver

C
om

pact.
R

‘
c

rrci
D

.
T

h
e

S
tates

H
av

e
T

rad
itio

n
ally

A
d

m
in

istered
(

I
the

C
o

m
p

act
on

th
e

B
asis

th
at

G
ro

u
n
d
w

ater
fr

ii
C

o
n
su

m
p
tio

n
Is

R
estricted

b
y

th
e

C
o

m
p

act.
ai

(If

T
he

F
irst

A
nnual

R
eport

of
the

R
epublican

R
iver

C
om

pact
A

dm
inistration

(“R
R

C
A

”)
states

that
on

A
pril

4,
1961

the
A

d
m

in
istratio

n
accepted

“F
orm

ulas
for

the
C

om
-

$
p
u
tatio

n
of

A
nnual

V
irgin

W
ater

S
upply,

R
epublican

it
tI

R
iver

B
asin”

(“V
W

S
F

orm
ulas”)

proposed
by

the
A

dm
in-

t

istration’s
C

om
m

ittee
on

P
rocedure

for
C

om
putation

of
r

n
k

r

A
nnual

V
irgin

W
ater

S
upply.

R
R

C
A

,
1st

A
nnual

R
eport

2
b

n
i

I
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em
b

o
d

h
it

i
d

r

N
or

h
a

an
of

th
h
rtn

F
o
rn

u
la

n
ith.

reeard
t

C
O

n
S

U
fli
t

u
se

t
a

that
N

b
a

h
t

g
r
o
u
m

V
jill

l

pact.
S

e
s

R
R

(
A

fh
i

t

“[h]ist
fl(

(
t

p
a
c
ta

tion
of

i1(lll1

not
ev

er
e
w

i
In

th
\1

m
akinh.

irrelev
it

si
it

Id.
at

V
I

.
N

is
k

R
e

iii

,tn
i

N
t

I
i

n
e
\t

ri

S
tate

In
‘u

at
a

(1944)
t

u
p

p
t

t

S
uprer

i
i
i

i

state
I

(
rt

use
of

r
n

in
d

v
a
k

i.

R
epubin

an
R

i
c
i

a
II

1 hrt

R
epublican

R
iver

B
asin,

G
eneral

P
rocedures,

a
tran

scrip
tio

n
of

w
hich

is
attach

ed
hereto

as
A

ppendix
0
.

“T
able-land”

w
ells

are
the

non-alluvial
w

ells
p

u
m

p
in

g
from

the
O

gallala
aquifer.

T
he

V
W

S
F

orm
ulas

reveal
the

u
n
d
erstan

d
in

g
of

the
chief

S
tate

w
ater

ad
m

in
istrato

rs
in

several
respects

as
of

the
inception

of
the

form
al

ad
m

in
istratio

n
of

the
C

o
m

pact.
F

irst,
only

alluvial
g

ro
u

n
d

w
ater

is
im

m
ed

iately
included

in
the

form
ulas.

S
econd,

inclusion
of

the
effects

f
“table-land”

(O
gallala)

p
u
m

p
in

g
is

deferred
until

the
nature

of
those

effects
is

better
know

n.
T

hird,
once

the
effects

of
O

gallala
p
u
m

p
in

g
are

know
n,

those
effects

are
to

be
included

in
the

form
ulas.

T
hus,

the
first

actions
to

activ
ely

ad
m

in
ister

the
C

o
m

p
act

in
clu

d
ed

fo
rm

u
las

adopted
by

all
three

S
tates

recognizing
that

g
ro

u
n

d
w

ater
consum

ptive
use

m
ust

be
accounted

for
in

ad
m

in
isterin

g
the

C
om

pact.
T

he
u
n
d
erstan

d
in

g
of

the
w

ater
ad

m
in

istra
tors

of
the

com
pacting

S
tates

included
both

alluvial
an

d
O

gallala
p

u
m

p
in

g
as

being
w

ithin
the

allocations
of

the
C

om
pact

to
the

extent
that

they
affect

the
flow

s
of

the
R

epublican
R

iver
and

its
tributaries.

F
or

som
e

three
decades,

the
three

S
tates

ad
h
ered

to
e

initial
u
n
d
erstan

d
in

g
of

the
S

tates’
chief

w
ater

o
ffi

cials
that

the
effects

of
both

alluvial
and

O
gallala

p
u
m

p
ing

on
the

R
epublican

R
iver

and
its

trib
u

taries
w

ere
to

be
included

in
d

eterm
in

atio
n

s
of

the
V

irgin
W

ater
S

upply
to

the
extent

that
they

could
be

determ
ined.

A
lluvial

w
ell

pum
ping

w
as

assum
ed

to
affect

the
surface

flow
s

im
m

e
diately

to
the

full
extent

of
the

consum
ptive

use.
O

gallala
w

ell
p
u
m

p
in

g
w

as
explicitly

reserved
until

the
effects

of
su

ch
p
u
m

p
in

g
co

u
ld

be
q
u
an

tified
.

T
he

fo
rm

u
las

Iian
uS

a.

0

I
II

(
n

u

n
u
1

t
P

f

N
ebrask

i
‘

ip
iern

pact
au

th
o
t

zes
th

of
g

r
o

n
d
u

itc
h

208
N

i

T
hat

d
i

11
of

t

even
nn

u
tio

n
th

e
T

herefoi
se

e
in

d
raw

ni
R

epub
C

fll
I

\
IC

n
a
i

0
1

C
f

I

case
CC

11
ci

ci
i

I
*}U

CL
I
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co
n
sid

erab
le

d
istan

ce
from

the
R

ep
u
b
lican

R
iver

B
asin.

T
he

q
u
estio

n
w

as
w

h
eth

er
the

S
tate

h
ad

statu
to

ry
a
u
th

o
r

ity
to

reg
u
late

the
u

se
of

g
ro

u
n
d
w

ater
from

the
E

q
u
u
s

B
eds.

T
he

C
o

u
rt

h
eld

th
at

th
e

S
tate

o
fficials

h
ad

no
au

th
o

rity
to

reg
u
late

g
ro

u
n
d
w

ater
u

se
from

th
e

E
q
u
u
s

B
ed

s.
T

h
at

h
o
ld

in
g
,

th
e
re

fo
re

,
d
o
es

n
o
t

su
p
p
o
rt

N
eb

rask
a’s

co
n
ten

tio
n
.

A
gain,

the
co

n
ten

tio
n

itself,
ev

en
if

tru
e,

w
o
u
ld

be
of

q
u
estio

n
ab

le
v

alu
e.

T
he

K
ansas

S
tate

B
oard

of
A

g
ricu

ltu
re

case
is

a
slen

d
er

reed
on

w
h

ich
to

rest
an

au
th

o
ritativ

e
in

terp
retatio

n
of

t1
R

ep
u
b
lican

R
iver

C
o
m

p
act.

T
he

K
an

sas
S

u
p
rem

e
C

o
u
rt

d
id

not
even

m
en

tio
n

the
R

ep
u

b
lican

R
iver

C
o

m
p
act

in
th

at
case.

T
h

u
s,

the
S

u
p
rem

e
C

o
u

rt
of

K
an

sas
w

as
certain

ly
n

o
t

co
n
sid

erin
g

the
q
u
estio

n
n

o
w

b
efo

re
this

C
o

u
rt,

nam
ely,

w
h

eth
er,

as
b
etw

een
S

tates,
g
ro

u
n
d
w

ater
p

u
m

p
in

g
can

be
restricted

in
o

rd
er

to
p
ro

v
id

e
each

S
tate

its
allo

catio
n

u
n

d
er

the
R

ep
u

b
lican

R
iver

C
o

m
p

act.

N
eb

rask
a

in
co

rrectly
an

aly
zes

the
K

ansas
case

of
S

tate
cx

ret,
E

m
ery

v.
K

napp,
167

K
an.

546,
207

P.2d
440

(1949).
N

eb
rask

a
B

rief
14.

In
th

at
case,

the
S

u
p
rem

e
C

o
u

rt
of

K
ansas

w
as

asked
to

ru
le

u
p

o
n

the
co

n
stitu

tio
n

ality
of

the
K

ansas
W

ater
A

p
p

ro
p

riatio
n

A
ct

of
1945

w
h
ich

h
ad

been
ad

o
p
ted

p
artially

in
resp

o
n
se

to
the

earlier
ru

lin
g

of
L

S
u

p
rem

e
C

o
u
rt

of
K

ansas
in

K
ansas

S
tate

B
oard

of
A

griculture.
T

he
K

ansas
S

u
p

rem
e

C
o
u
rt

u
p

h
eld

the
c
o

n
sti

tu
tio

n
ality

of
the

new
A

ct.
W

h
eth

er
the

R
ep

u
b
lican

R
iver

C
o

m
p

act
restricted

g
ro

u
n
d
w

ater
u

se
in

an
o
th

er
state,

the
q
u
estio

n
in

this
case,

w
as

n
o
t

at
issu

e.

N
eb

rask
a

also
cites

P
ioneer

Irrigation
D

istrict
v.

C
o

lo
rado,

658
P.2d

842
(C

o
b

.
1983)

for
the

p
ro

p
o

sitio
n

th
at

the
C

o
lo

rad
o

S
u

p
rem

e
C

o
u

rt
h
as

co
n
clu

d
ed

th
at

the
C

o
m

p
act

reg
u
lates

u
to

o
o
t

r
o

P
ioneer

I
a

tio
I )j

tt
ic

t

issu
e

b
fo

n
e

lo
ro

k
one,

n
at

I
4

th
tr

m
issio

n
h

i
m

in
atio

n
t

I
fo

Li

T
h

at
caso

d
In

ftn
H

d
eterm

in
so

n
hs

tlw
l
r
i
u

sion
th

at
s

ha
cod

on
ih

by
K

ans
n

thic
B

rw
f.

it

flow
s

01
kliO

ii
I
o

r

g
ro

u
n

d
ot

is
uhj

p
act.E

.
(.)n
54

th
is

C
n
u
n

C
a
n

th
e

C
o

m
p

ad
a

B
etw

e

N
eh

n
n
ica

s
o
n

n
o

also
to

u
n

h
i

t
m

co
u
rts

In
I

is
I

Li
m

t

sies.
I

s
V\

,

(1951).‘1t
n

n
r

i
uaF

r
su

g
g
o
s

S
un

th
at

an
ay

n
in

to
n
o
tw

een
S

t
S

s
in

H

p
O

l1
1

H
ii

a
u

th
o
t’t

in

u
n
itat

H
1k

n
tillitn

si
an

oi
n

if
o
n
i

ot
th

i
t

can
n
to

e
t

n
n

e
r

n
a
t

in
n

I
un

S
tatt

th
e

t
(o

u
rt

ut
ti

It
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T
hat

ju
risd

ictio
n

is
explicitly

reserved
to

this
C

o
u

rt
u

n
d

er
A

rticle
III,

S
ection

2
of

the
U

nited
S

tates
C

o
n
stitu

tio
n

an
d

28
U

.S.C
.

§
1251(a),

T
hus,

w
hile

an
interstate

com
pact

m
ay

be
relevant

to
the

disposition
of

a
dispute

betw
een

parties
other

than
the

com
pacting

S
tates,

no
other

court
has

jurisdiction
to

decide
controversies

betw
een

S
tates

that
arise

u
n

d
er

a
com

pact.
See

M
ississippi

v.
L

ouisiana,
506

U
.S.

73
(1992).

M
ississippi

v.
L

ouisiana
originated

as
a

property
dispute

betw
een

rival
private

claim
ants,

the
outcom

e
of

w
hich

depended
upon

w
hether

the
land

in
dispute

w
as

located
in

M
ississippi

or
L

ouisiana.
W

hile
t

decision
of

the
low

er
courts

w
as

allow
ed

to
stand

as
betw

een
the

private
litigants,

the
low

er
court

d
eterm

in
a

tion
of

w
hich

S
tate

encom
passed

the
land

in
dispute

w
as

not
binding

as
betw

een
the

S
tates

even
though

the
S

tates
w

ere
parties

to
the

litigation.
L

ikew
ise,

the
S

tate
suprem

e
court

decisions
relied

upon
by

N
ebraska

are
w

ith
o

u
t

any
legal

effect
as

betw
een

the
S

tates.
T

he
respective

rights
of

the
S

tates
u

n
d

er
the

R
epublican

R
iver

C
om

pact
can

be
decided

by
this

C
ourt

alone.

F
N

eb
rask

a’s
P

o
sitio

n
is

In
co

n
sisten

t
w

ith
Its

P
o
sitio

n
in

N
eb

rask
a

v.
W

yom
ing,

N
o.

108,
O

rig
inal.

In
N

ebraska
v.

W
yom

ing,
N

o.
108,

O
rig.,

N
ebraska

has
taken

the
position

that
increased

g
ro

u
n
d
w

ater
p
u
m

p
in

g
in

W
yom

ing
“is

p
resen

tly
violating

and
th

reaten
s

to
v
io

late
the

S
tate

of
N

ebraska’s
equitable

ap
p

o
rtio

n
m

en
t

established
by

the
C

ourt
by

depleting
the

natural
flow

s
of

the
N

orth
P

latte
R

iv
er..

.
.

“N
ebraska

v.
W

yom
ing,

515
U

.S.
1

(1995),
S

pecial
M

aster
T

hird
Interim

R
eport,

N
ebraska’s

A
m

ended
P

etition
9J

11,
A

pp.
D

at
D

-4
to

D
-5

(S
ept.

9,

1994).
N

h
rask

a
rays

m
i

a
n

a
i

W
yom

f
o
m

t

flow
s

o
th

N
o
rth

P1
to

I
v

r
t

N
ebrask

i
s

a
f
a
o

r
tw

r
n

e
n

t
n
n

to
D

-7
h

D
o

ri
t

F

lated
1

‘N
oni

i

the
C

ow
t

in
N

eh
raL

n
v.

IV
i:

m
od

ifie
)

o
r

tion
of

n
d
n
t

r
i

N
ebrask

a
Ie

e
s

that
W

noun
developnuont

is
v

a
tt

up
\

m
ent

.
fan

u
I

case
th

t
N

eb
rask

a
s

i
p

sift
ua

is
v
io

h
tin

p
K

an
a s

p
i
t

h
it

w
aterS

N
r

Ir
n

m
ing

s
ip

(
I

sa
pn’

ic
u

C
o
n
p
a

iestri
ts

a
‘ita

l
i

P

/1t
0

II.I.
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C
O

N
C

L
U

S
IO

N
A

N
eb

rask
a’s

M
otion

to
D

ism
iss

sh
o

u
ld

be
d
en

ied
,

R
esp

ectfu
lly

su
b

m
itted

,

C
A

R
L

A
J.

STO
V

A
LL

Jan
u

ar
)4(

N
1

L
ett

A
tto

rn
ey

G
en

eral
of

K
ansas

H
N

w.
C

A
M

P
B

E
L

L
sas

I
V

1

C
hief

D
ep

u
ty

A
tto

rn
ey

G
en

eral
trol

ru
r

D
o
N

A
L

D
L

.
P

irrs
M

in
u
te

A
ssistan

t
A

tto
rn

ey
G

en
eral

R
iver

r
p

r
L

E
L

A
N

D
E.

R
0LFs

on
A

M
Y

L.
A

u
E

M
B

E
R

G
E

S
p

e
c
ia

l
A

ssista
n

t
A

tto
rn

e
y
s

Ja
n

u
a
r

1
)4

G
en

eral
H

in
d

r
I

tt
G

eo’
K

.
tI

JO
H

N
B

.
D

R
A

PE
R

C
ounsel

of
R

ecord
M

a
n
h

41
1

S
p

e
c
ia

l
A

ssista
n
t

A
tto

rn
e
y

G
e
n

e
ra

l
n

eer
A

N
D

R
E

w
S

.
M

O
N

T
G

O
M

E
R

Y
tio

n
s

Ju
1

1
4

M
0

N
T

c0
M

E
R

Y
&

A
N

D
R

E
w

5
,

P.A
.

R
eel

n

P
o
st

O
ffice

B
o

x
2307

S
a
n
ta

F
e,

N
e
w

M
e
x

ic
o

8
7

5
0

4
-2

3
0

7
M

a
rc

h
41

n
a

(505)
982-3873

d
erli

I
H

r
C

a
rt

S
ep

tem
b
er

10,
1999

M
ay

2
4

Ii
R

itex
or

ii

C
hic

n
c

M
a
y
2

1
1

E
ngi

m
iss

of
I

M
ay

3
1

I(
f
R

4
c:i
H

y
d

H
R

,
5

711

I


