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m
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T

h
at

reso
lu

tio
n
,

how
ever,

did
not

pass,
and

th
e

S
tates

en
tered

into
negotiations

w
ithout,

advance
congressional

authorization
or

d
irect

p
a
rti

cipation
by

the
federal

g
o
v
ern

n
w

n
t.

S
ee

87
C

ong.
R

ec.
A

2179
(1941)

(rem
ark

s
of

R
ep.

C
urtis).

T
he

state
rep

resen
tativ

es
m

et
eig

h
t

tim
es

betw
een

M
ay

25,
1940,

and
M

arch
19,

1941,
to

form
ulate

a
com

pact.
S

ee
G

lenn
L.

P
ark

er,
T

he
F

irst
R

epublican
R

icer
C

o
m

p
act

(1943)
(collecting

m
in

u
tes

of
th

e
first

th
ro

u
g
h

eig
h
th

m
eetin

g
s

of
th

e
C

o
m

p
act

C
om

m
issioners)

(available
from

the
U

.S.
G

eological
S

urvey
L

ibrary,
D

ep’t
of

the
Interior:

798(200)
R

29
1943).

W
e

have
rep

rin
ted

th
e

m
inutes

of
those

eight
m

eetings
in

A
ddendum

B
of

this
brief.

S
ee

A
dd.

13a-42a.
S

ee
also

note
2,

infra.

JJeu
H

A
)

T
h

I
ifl)

am
en

h
L

t
TI

II
a

lU

o
h

ject
)H

—
II

H
l
’

‘
\

i

h
u
t
th

‘-H
n

at&
’
r
a
i
i
a

1
ec.

:a
(q

$
).

v
a
ilia

l
a

h
f1

‘r’
-
,

H

the
ha’

3286;
1’F)I

fical
r

w
a
ft

i
I

tiorl
ll11

f
It

repta
‘I

I

rplle
T

.11
‘1

Ihi
U

I
i’

‘1!

G
lenn

I
Pan

a
m

la
a

a
p
1
ttI

,)
i

ii’
m

a
(o

w
Jiu

1

the
(

in
I

lIhr1
i1

I
i

i

(194
1

4
part

Ill
a

obja
lang
IIiv

(hO
d

II

I
1

1

/)
(I

I
I
I

tite
(oJd(

!‘h
1
I

(
o
n

2813
‘
)
.)

t’ati
a
a
II

L
PII

‘I
6

1

I
k

n
n

I
I

11111

I
I

1
I
I

In
a

i



rev
ised

C
om

pact
retain

ed
th

e
w

ater
allo

catio
n
s

of
th

e
p
reV

io
U

s
com

pact,
but

added
new

provisions
ad

d
ressin

g
th

e
federal

in
terests.

C
om

pare
A

dd,
la-12a

w
ith

H
.R

.
D

oc.
N

o.
690,

supru,
at

2-5.
T

he
state

leg
islatu

res
of

C
olorado,

K
ansas,

and
N

eb
rask

a
p
ro

m
p
tly

ratified
the

proposed
co

m
pact.

S
ee

(‘ala.
R

ev.
S

tat.
A

nn.
§

37-67-101
et

seq.
(W

est
1990);

K
an.

S
tat.

A
nn.

§
52a-518

(1991);
2A

N
eb.

R
ev.

S
tat.

A
pp.

§
1-106

(1995).
T

he
S

tates
then

su
b
m

itted
th

e
a
g
re

e
m

en
t

to
C

o
n
g
ress

for
approval

in
acco

rd
an

ce
w

ith
th

e
C

om
pact

C
lause

and
the

A
ct

of
A

ug.
4,

1942.
C

ongress
held

a
rin

g
s,

rep
o

rted
favorably

on
th

e
proposed

com
pact,

and
1iassed

a
bill

g
ran

tin
g

co
n
g
ressio

n
al

ap
p
ro

v
al,

w
hich

th
e

P
resid

en
t

signed.
A

ct
of

M
ay

26,
1943,

ch.
104,

57
S

tat.
8
6
.

C
.

T
he

R
epublican

R
iv

er
C

o
m

p
act

T
he

R
epublican

R
iver

C
om

pact
consists

of
eleven

articles
th

at
set

out
a

m
echanism

for
dividing

the
w

ater
supply

of
the

R
epublican

R
iver

B
asin

and
address

issues
arisin

g
from

th
e

prescribed
allocation.

A
rticle

1
identifies

the
purposes

of
the

C
om

pact
as

follow
s:

(1)
“to

provide
for

the
m

ost
efficient

use
of

the
w

aters
of

th
e

R
epublican

R
iv

er
B

asin”;
(2)

“to
p
ro

v
id

e
for

an
eq

u
itab

le
division

of
such

w
aters”;

(3)
“to

rem
ove

all
causes,

p
resen

t
and

future,
w

hich
m

ight
lead

to
controversies”;

(4)
“to

p
ro

m
ote

in
terstate

com
ity”;

(5)
“to

recognize
th

at
th

e
m

ost

m
in

u
tes

of
those

tw
o

m
eetin

g
s

in
A

thlandurn
11

of
th

is
h
rief

(A
dd.

13a-80a).
S

ee
A

dd.
-lXa—

HOa.
S

ee
also

note
1, supro.

S
ee

S.
619,

78th
C

ong.,
1st

S
ess.

(1943);
1l.R

.
1679,

78th
C

ong.,
1st

S
ess.

(1943);
11.11.

2482,
78th

C
ong.,

1st
S

ess.
(11)13);

F
lood

C
ontrol

in
the

B
asin

of
tlu

R
ep

o
h
lu

an
R

iver:
h
earin

g
on

S.
649

B
efhre

the
S

en
ate

C
om

m
.

on
!rrigotton

an
d

R
eclam

atio
n
,

78th
C

ong.,
1st

S
ess.

(1943)
(S

.
649

hlearinq);
R

eps
b/ivan

R
iv

er
C

om
pact:

H
earin

g
s

on
H

R
.

1679
an

d
h

R
.

2482
B

efhrc
the

house
C

om
m

.
on

Irrig
atio

n
an

d
R

eclam
atio

n
,

78th
Cong.,

1st
S

ass.
(11)43)

([L
B

.
1679

h
earin

g
s);

S.
R

ep.
N

o.
152,

78th
C

ong.,
1st

S
ess.

(1943);
Il.R

.
R

ap.
N

o.
375,

78th
C

ong.,
1st

S
ass.

(1943);
89

C
ong.

R
ev.

3549-2551
(19-13)

(S
en

ate
passage);

id.
at

4531-4536
(H

ouse
p

assag
e);

id.
at

4907
(P

resid
en

tial
approval).

w
a

I

M
t

1
fine-

N
B

-

-
VI

(
i

Iliv
il

‘
i

i1
i

ii

R
iv

U

show
i

lit-
I

W
a
t

11)
1

1
ii

U
11

1
1

1

1
lI

lt
I.

L
I

‘
ir

g
ir

(
f
1

11
(1

-

w
ithn

e
IN

IL
.

VII
m

at
!

1
(U

U
Ii

U
I
ip

u
11

4
r
e
p

r
t”

U
t

Ii
I

ti
1

“lb
N

el
th

c
I

)1
ill

allot
Ii

4
I

U
I

LV
I

I
-

it
;u

--
1’

li’ai
V

irg
iL

‘
L

i
U

1
IlI4

1
\

-U

I
i

l)
(ill

Ii
(I

L
II

f
o

r
th

,
u
P

t
(1

r
U-

A
L

\
ex

p
r

n
-N

a
r
e
i
i

1
i

1
4

allocii
it

¶

f1i
hem

L

I
I

p
t-v

U
fl(

C
(-r

(11

(‘O
IIS

U
1

in
A

l”
H

N



$

feet
per

y
ear

(A
dd.

5a),
K

ansas
an

ag
g
reg

ate
of

190,300
acre-

feet
p

er
y

ear
(A

dd.
5a-6a),

and
N

ebraska
an

ag
g
reg

ate
of

234,500
acre-feet

per
y

ear
(A

dd.
6a-7a).

In
addition,

A
rticle

IV
recognizes

th
at

K
ansas

is
entitled

to
“the

en
tire

w
ater

supply
originating

in
the

B
asin

dow
nstream

from
the

low
est

crossing
of

the
riv

er
at

th
e

N
ebraska-K

ansas
state

line.”
A

dd.
(5a.

A
rticles

V
through

IX
set

fo
rth

various
rights

and
o

b
lig

a
tions

relatin
g

to
the

allocation.
A

dd.
7a-8a.

A
rticle

V
re

cognizes
the

continuing
vitality

of
a

prior
judgm

ent
of

this
C

ourt,
W

eila?d
v.

P
ioneer

Irrig
atio

n
C

o.,
259

U
.S

.
498

9
2

2
),

w
hich

involved
a

d
isp

u
te

b
etw

een
C

olorado
and

a
N

ebraska
irrigation

d
istrict

over
the

district’s
diversion

of
w

ater
in

C
olorado

for
use

in
N

eb
rask

a.
S

ee
A

dd.
7a.

A
rticles

V
I

through
V

III
allow

a
dow

nstream
S

tate
(or

its
citizens)

to
construct

w
ater

storage
facilities

in
an

upstream
S

tate,
provided

th
at

certain
conditions

are
observed.

S
ee

A
dd.

7a-8a.
A

rticle
IX

obligates
the

S
tates

to
adm

inister
the

C
om

pact
through

ap
p

ro
p

riate
officials

and
“to

collect
and

co
rrelate

th
ro

u
g
h

such
officials

the
d
ata

necessary
for

the
p
ro

p
er

adm
inistration

of
the

provisions
of

this
com

pact.”
A

d
d
.

Sa.
It

also
provides

th
at

those
officials

“m
ay,

by
unanim

ous
action,

adopt
rules

and
regulations

co
n

sisten
t

w
ith

the
provisions

of
th

is
com

pact,”
and

it
d
irects

the
U

nited
S

tates
G

eological
S

urvey
to

assist
state

officials
in

the
collection

an
d

correlation
of data.

A
dd.

8a.
A

rticles
X

and
X

I
address

issues
of

federal
authority

th
at

had
prom

pted
th

e
P

resident’s
veto

of
the

previous
com

pact

l)roposal.
A

dd.
9a-lO

a.
A

rticle
X

states
th

at
nothing

in
the

C
om

pact
shall

(a)
im

pair
federal

rig
h
ts,

pow
er,

or
ju

ris
diction

over
w

aters
of

the
B

asin;
(b)

subject
th

e
U

nited
S

tates
to

state
tax

es
or

req
u
ire

the
U

nited
S

tates
to

reim
burse

th
e

S
tates

for
lost

tax
revenues

resu
ltin

g
from

fed
eral

w
ater

developm
ent

p
ro

jects;
or

(c)
su

b
ject

any
p
ro

p
erty

of
the

U
nited

S
tates

to
state

law
th

at
w

ould
not

apply
in

the
absence

of
the

C
om

pact.
A

dd.
9a.

A
rticle

X
I

pros
ni

n
by

ti
i

n
h
tt

the
m

i

p
ar

n
ii

p
ex

t
on

m
u
)til

pni
c
n

I
paraint

tnt
im

port :nnn
t

I

(c)
tin

liltn
stat4

Ii

ficial
1n

u
m

t

I)
P

o
st

(
o
in

p
a
i

I

A
p

p
tn

s
y

s
tn

l
i
l

v
jt.c

t.
pai

t
M

t

P
ro

g
ram

Sne
F

l
m

l
(

ft

S
tat

-‘i
T

h
n

P
rn

n
an

:d

auth
a

ti
rim

ii

R
ed

nrut
r

t
i

a
it

o
f
r
t

f
i
t

cont
j

w
m

o

rocr
a1

a
R

n
m

t
n
o
n

t)I
nine

i
d

1
11

n
“
m

l
v
o

l

(o
r1

n
H

E
n

tin
n
t

r
Ilarh

i
H

o
t

t
Li m

a
and

it
M

It
P

R
e
t

i
m

liii

d
iV

i
)Y

L
t

I
I

If
(

N
eP

t
a

II
I

in

w
ith

H
illp-

1
h
itH

n
six

in
ig

a
t
io

n
tm

l
on

in
tI

1
publn

an
Pm

C
url

P
4

i
t

M
y
arn

th
put

and
b

id
sid

A
ss

i
t

i
p
u
ii

i

s
i
c
m

tin
.

Into.
\

i
a

I
-LI
i11

pi
l
l

(
IL

ifa

L
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in
ciu

“tab
i

f
11

th
e

ir
h

I

th
e

b
e
t

o
:ib

.e
I

11
tee

rei’n
yE

a
l

lb
1
”
lL

I
it

K
ar

e
1
l1

5
E

l

m
it

R
e1

h
I

F
irt

\
101

It
eaR

n
it

aim
t

(o
r

11

flu
i

19611
\

1(1
1

r
/

E
.

T
he

C
u

rren
t

C
o
n
tro

v
ersy

T
he

R
epublican

R
iver

C
om

pact
im

poses
lim

itations
on

the
q

u
an

tity
of

w
ater

th
at

C
olorado

and
N

ebraska
m

ay
d
iv

ert
from

the
R

epublican
R

iver
and

its
trib

u
taries,

based
on

an
apportionm

ent
of

the
“virgin

w
ater

supply.”
In

accordance
w

ith
A

rticle
IX

of
the

C
om

pact,
the

S
tates

have
designated

officials
to

ad
m

in
ister

th
e

C
om

pact’s
allocation

lim
its.

B
eginning

in
1959,

the
S

tates
each

appointed
a

re
p
re

sen
tativ

e
to

a
th

ree-m
em

b
er

ad
m

in
istrativ

e
body,

d
esig

n
ated

th
e

R
epublican

R
iv

er
C

om
pact

A
d

m
in

istratio
n

lR
C

A
),

to
com

pute
the

B
asin’s

annual
virgin

w
ater

supply,
Thich

w
ould

in
tu

rn
allow

the
S

tates
to

determ
ine,

re
tro

spectively,
w

h
eth

er
each

S
tate

has
stayed

w
ithin

its
annual

allocation.
S

ee
R

R
C

A
,

F
irst

A
’nnztal

R
ep

o
rt

for
the

Y
ear

1960
(A

pr.
4,

1961).’
T

he
R

R
C

A
has

since
published

and
up(lated

form
ulas

for
com

puting
th

e
virgin

w
ater

supply
and

consum
ptive

use.
S

ee
R

R
C

A
,

F
orrn’ulas

fo
r

the
C

orn
p

u
ta

tion
o
f

A
n
n
u
al

V
irgin

W
ater

S
upply

an
d

C
onsum

ptive
U

se,
A

u
g

u
s
t

19,
19&

!
(rev.

June
1990)

(F
o
rm

n
las).

5
S

ince
1959,

the
S

tates
have

debated
the

ex
ten

t
to

w
hich

g
ro

u
n

d
w

ater
usage

should
be

included
in

d
eterm

in
in

g
w

h
eth

er
a

S
tate

has
exceeded

its
allocation.

K
an

sas
has

asserte(l
th

at
groundw

ater
usage

should
be

included
to

th
e

ex
ten

t
th

at
it

red
u
ces

th
e

am
ount

of
w

ater
th

at
w

ould
be

av
ailab

le
for

d
iv

ersio
n

from
th

e
sources

id
en

tified
in

th
e

C
om

pact,
eith

er
by

in
tercep

tin
g

g
ro

u
n

d
w

ater
co

n
trib

u
tio

n
s

to
the

surface
flow

of
th

e
R

epublican
R

iv
er

and
its

trib
u
ta

r
ies,

or
by

syphoning
w

ater
from

those
sources.

A
s

p
art

of
its

o
th

it
p
n

I
niOLit’

Iii
/.

I

1
1

0
1

f1or
)r(

0

the
no

it
1111

10

S/in
0

’
0

i1
1

sh
l1

1
I

11

tioti
ii

t
itli

I
l
l

(A
dd

1
th

lt1
it

llfl’’0
iiIl(1

i
110101’

•
1

W
a
il

1’
1

O
H

l
0

I
d
c
l

1111
11c

I
I

1
T

he
C

om
pact

itself
does

not
establish

the
R

R
C

A
.

T
he

th
ree

S
tates

created
the

R
ItC

A
to

carry
out

the
pow

ers
conferred

upon
th

em
by

A
rticle

IX
to

ad
m

in
ister

th
e

C
om

pact
through

an
ap

p
ro

p
riate

official
in

each
State.

R
elev

an
t

ex
cerp

ts
of

th
e

R
R

C
A

’s
F

irst
A

nnual
R

ep
o

rt
and

th
e

cu
rren

t
form

ulas
for

calculating
the

virgin
w

ater
supply

are
reproduced

in
A

ddenda
C

and
I).

See
A

dd.
Sla—

102a,
103a—

1
14a.

I’
1

1
I

t

r
Ill

(
K

it’
‘

‘•II
“

1
1
0

1
1

N
ebro.’

I
ii

i’
\

it

l1
1
1
’

11
0111

‘II
1

‘I

C
H

Ill

w
hit

I
N

et
w

at
)

I

(If
R

an
’

II

Ii
I

III

1
11

(111
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S
tat

of
at

shou
affect
R

epi
tion
C

on
I

co
O

rigi

R
C

pI
w

at(
dem
n
o
n

C
m

addi
ing

1’

T
ill

AT
H

S
i

I
I

N
orim

p
gron
(115cr
this
this
tion6

dism
K

ans
W

ill

I

i
t

FtI1(1
(

1

f
tI

1
1

d
r

Iii
I

14
1

It

para.
7;

see
K

an,
B

r.
in

S
upport

of
C

om
pi.

12-14.
N

ebraska
argues

th
at

K
ansas’s

com
plaint

should
be

dism
issed

because
the

R
epublican

R
iver

C
om

pact
does

not
restrict

a
S

tate’s
consum

ption
of

groundw
ater,

B
r.

in
S

upport
of

M
ot.

to
D

is.
5-19.

SU
M

M
A

R
Y

O
F

A
R

G
U

M
E

N
T

N
ebraska’s

m
otion

to
dism

iss
p

resen
ts

the
core

legal
question

th
at

lies
at

the
h

eart
of

this
in

terstate
dispute.

N
ebraska

contends
th

at,
because

the
R

epublican
R

iver
C

o
m

pact
does

not
expressly

apportion
groundw

ater,
it

places
no

Itriction
on

a
com

pacting
S

tate’s
groundw

ater
usage.

T
hat

contention
is

w
rong,

T
he

C
om

pact
apportions

the
R

epublican
R

iver
B

asin’s
virgin

w
ater

supply
by

reference
to

the
B

asin’s
stream

flow
s.

A
s

this
C

ourt’s
decisions

recognize,
science

has
established

th
at

stream
flow

s
consist

of
both

surface
runoff

and
g
ro

u
n
d

w
ater

discharge.
S

ee
C

appaert
v.

U
nited

States,
426

U
.S

.
128,

142-143
(1976).

T
hat

scientific
principle

w
as

w
ell

e
sta

b
lished

at
the

tim
e

th
at

C
olorado,

N
eb

rask
a,

and
K

ansas
n

eg
o

tiated
the

R
epublican

R
iver

C
om

pact.
Indeed,

the
m

inutes
of

the
C

om
pact

negotiations
show

th
at

the
principle

w
as

specifically
know

n
to

the
state

rep
resen

tativ
es

w
ho

form
ulated

the
C

om
pact.

K
ansas

is
entitled

to
seek

relief
under

the
C

om
pact

on
the

theory
that

N
ebraska

m
ust

include
w

ithin
its

allocation
both

lirect
diversions

of
the

apportioned
stream

flow
s

and
also

groundw
ater

usage
th

at
dim

inishes
those

stream
flow

s.
T

hat
theory

is
consistent

w
ith

the
tex

t
of

the
C

om
pact,

w
hich

defines
the

virgin
w

ater
supply

as
the

“w
ater

supply
w

ithin
the

B
asin

undepleted
by

the
activities

of
m

an.”
A

rt.
II

(A
dd.

3a).
It

w
ould

he
inequitable,

and
harm

ful
to

the
investm

ent-backed
expectations

of
the

dow
nstream

S
tates,

if
an

upstream
S

tate
could

augm
ent

its
apportionm

ent
by

sim
ply

intercepting
a

com
ponent

of
the

allocated
stream

flow
s

before
those

flow
s

are
m

easured.
T

he
com

pacting

I
R

I
PT

R
I

IC
A

A
ll’

(
)M

C
O

N
I1

IIB
I

)T
¶

Ti
R

I

11II

a
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rphe

R
ep

u
b
lican

R
iv

er
C

om
pact

is
a

congressionally
authorized

in
te

rsta
te

ag
reem

en
t

and
is

th
erefo

re
both

a
contract

and
a

law
of

the
U

m
ted

S
tates.

S
ee

N
ew

Jersey
v.

N
ew

Y
ork,

523
11.8.

767,
811

(1998);
O

k
lah

o
m

a
v.

N
ew

M
exico,

501
U

.S
.

221,
235

n.5
(1991);

T
exas

v.
N

ew
M

exico,
482

U
.S.

124,
128

(1987).
A

s
w

ith
o
th

er
in

terstate
com

pacts,
if

th
e

tex
t,

read
in

light
o

f
its

context,
is

unam
biguous,

it
is

conclusive.
S

ee,
eq.,

N
ew

Jersey
v
.N

ew
Y

ork,
523

U
.S.

at
811;

K
ansas

v.
C

olorado,
514

U
.S

.
673,

690
(1995);

T
exas

v.
N

ew
M

exico,
462

U
.S

.
554,

567-568
(1983),

If’th
e

tex
t

is
a
m

)ig
u
o
u
s,

th
e

C
ourt

m
ay

consider
o
th

er
reliable

indicia
of

the
a
rtie

s’
in

ten
t,

including
the

m
inutes

of
the

com
pact

n
eg

o
tia

tio
n
s

and
m

aterials
su

b
m

itted
to

C
ongress

in
su

p
p

o
rt

of
co

n
g
ressio

n
al

a
p
p
ro

v
a
l.

S
ee

e.g.,
O

klahom
a

v.
N

ew
M

exico,
501

U
.S

.
at

235
n.5;

T
exas

v.
N

ew
M

exico,
462

U
.S

.
at

568
n.14;

A
rizona

v.
C

alifornia,
292

U
.S

.
341,

359-360
(1934).

T
he

C
ourt

m
ay

also
consider

th
e

parties’
practical

co
n

stru
c

tion
and

application
of

the
C

om
pact’s

term
s.

S
ee,

e.g.,
A

ir
F

ran
ce

v,
S

aks,
470

U
.S.

392,
396

(1985);
N

ew
Jersey

v.
N

ew
Y

ork,
52$

U
.S.

at
830-831

(S
calia, J.,

dissenting).
N

eb
rask

a
has

co
rrectly

recognized
th

at
th

e
C

ourt’s
“first

and
last

o
rd

er
of

business”
here

is
in

terp
retin

g
the

R
ep

u
b

li
can

R
iver

C
om

pact.
N

eb.
B

r.
6

(quoting
N

ew
Jersey

v.
N

ew
lark

,
523

IJ.S.
at

811).
N

eb
rask

a
is

m
istaken,

how
ever,

in
its

u
n
d
erstan

d
in

g
of

th
e

com
pact’s

term
s.

N
eb

rask
a

arg
u
es

th
at

th
e

C
om

pact
places

no
restrictio

n
on

N
ebraska’s

co
n

sum
ption

of
g
ro

u
n
d
w

ater
because:

(1)
th

e
C

om
pact

does
not

apportion
g

ro
u

n
d

w
ater

am
ong

the
com

pacting
S

tates
(N

eb.
B

r.
5-10);

(2)
the

C
o
u
rt

and
the

p
arties

have
m

an
ifested

an
u
n
d
erstan

d
in

g
th

at
th

e
C

om
pact

allocates
surface

w
ater

(id.
at

11-15);
and

(3)
th

e
u

n
co

n
tro

v
erted

actions
of

th
e

p
arties

(lcm
(

a
(

g
ro

an
w

1

not
w

a
a

1.
a

c
i

R
tvt

(
p

P
a

h
l

te
rm

a

T
he

I
1
i

a
I

11ov
i
I

I
I

and
rE

st
u
•

islie
r
a

relict
n
d

a
la

(
01

th
at

ka

A
11

‘t
i

o
n

I
%

up
P1

t)ag
i
o
a
t
in

I
ro

n
B

eth
—

1
;iter

I )i,a
h
a
rg

e

“vir
lI11II

I
I

I

ih
e

r
I

P
B

asit
1
p
lI

t
0

T
h

erl
lip

t
a

ides
)
1

I

B
r.

5),
th

e
(‘o

u
rt

m
a
y

also
“tak

[el
n
o
tic

e
o
f

ite
m

s
in

th
e

public
reco

rd
.”

P
ap

san
v.

A
llele,

478
U

.S
.

265,
268

n.J
(198(i).

T
hose

item
s

include
th

e
official

m
inutes

of
the

C
om

pact
negotiations

and
the

annual
rep

o
rts

of
th

e
R

R
C

A
.

S
ee

A
dd.

13a414a,

reso
u
r

B
a

a
a

a
I

(a

II
o

m
l

ii

o
1
l

itt
I

y
cat

M
t

I
(U

)l
I

t
0
t

S
io

flI.
4

a
C

U
IO

I all
IIa

lasi—
1

Ioi
i

J
i

21a
I

It
I

1
th

at

U
U

a

spe
i

I
l.I1

I
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K
an

sas’s
claim

for
relief

is
not

predicated
on

the
notion

th
at

the
C

om
pact

directly
apportions

g
ro

u
n
d
w

ater,
as

a
distinct

resource,
am

ong
the

com
pacting

S
tates.

K
ansas

alleges,
as

the
gravam

en
of

its
com

plaint,
th

at
N

ebraska
has

taken
m

ore
than

its
designated

share
of

the
virgin

w
ater

supply
by

in
tercep

tin
g

g
ro

u
n

d
w

ater
th

at
is

hydrologically
connected

to
the

flo
w

s
of

the
R

epublican
R

iv
er

and
its

trib
u

taries.
S

ee
K

an.
C

om
pl.

paras.
5-9.

K
ansas’s

com
plaint

rests
on

the
u
n
d
erstan

d
in

g
th

at
stream

flow
s

co
n
sist

of
contributions

from
su

rface
ru

n
-o

ff
and

from
g
ro

u
n
d
w

ater
lischarge.

K
ansas

essentially
com

plains
th

at
the

R
epublican

g
iv

er
B

asin’s
stream

flow
s

d
ep

en
d

on
g
ro

u
n
d
w

ater
c
o
n

trib
u
tio

n
s

and
th

at,
if

N
eb

rask
a

in
tercep

ts
th

o
se

c
o

n
tri

butions
th

ro
u
g
h

groundw
ater

pum
ping

and
does

not
account

for
th

em
as

p
art

of
its

C
om

pact
allocation,

N
eb

rask
a

w
ill

receiv
e

m
ore

th
an

its
allocated

sh
are

of
the

v
irg

in
w

ater

supply.
K

an.
B

r.
in

S
upport

of
C

om
pi.

4-5,8,
12-13.

K
ansas’s

com
plaint

is
base(l

on
w

ell—
founded

hydrological
p
rin

cip
les

th
at

th
is

C
ourt

has
p

rev
io

u
sly

recognized
in

adjudicating
w

ater-rig
h

ts
disputes.

F
o

r
exam

ple,
th

e
C

ourt
ruled

in
G

appuert
v.

U
nited

S
tates,

426
U

.S
.

128
(1976),

th
at

th
e

p
etitio

n
ers

in
th

at
case

had
u
n
law

fu
lly

d
ep

leted
a

fed
erally

reserv
ed

pooi
of

su
rface

w
ater

in
D

evil’s
H

ole
N

ational
M

onum
ent

by
pum

ping
g

ro
u

n
d

w
ater

th
at

supplied
th

e
pool.

T
he

C
ourt

o
b
serv

ed
th

at
“‘[g

jro
u

n
d

w
ater

and
surface

w
ater

are
physically

in
terrelated

as
integral

p
arts

of
the

hydrologic
cycle.’”

I(’L
at

142
(quoting

C
harles

E
.

C
orker,

G
ron

a
d

w
ater

L
aw

,
!llan

a
gem

en
t

an
d

A
d

m
in

istratio
n

,
_V

at 10aa
I

W
ater

C
o

in
m

is
s
io

n
L

egal
S

tu
d
y

N
o.

6,
at

xxiv
(1971)).

T
he

(‘ourt
specifically

relied
on

scientific
know

ledge
establishing

th
at

groundw
ater

pum
ping

can
(lim

inish
surface

Pools
and

stream
flo

w
s.

See
Id.

at
142-143.

K
ansas’s

com
plaint,

like
this

C
ourt’s

decision
in

C
appaert,

relies
on

hydrological
principles

th
at

have
long

been
com

m
on

know
ledge

am
ong

w
ater

resource
m

anagers.
S

ee
T

hom
as

C
.

W
inter

et
al.,

G
rou

ad
W

ater
an

d
S

urfiice
W

ater.
A

S
ingle

I IH
’i’

1131,
p

A
IA

I

(AX
l)

i

4

)1
iiA

‘,
.1

•-irc
I

r
ittI

i

in
iA

iii

11
1

HrLA
jA

t
i%

H

I
A

11‘A
ii

II

L
i

I

Id.
ii

Ihs
in

12fti

at

11A

H
i

H
’
’

i

L
‘it

n
i

I

N
t

,
N

m

th
A

Al
1

v
iii

A
la.

A
l’4

:
A

I
1

1

A
i
I
A

1
’

-
11

111
—

H

r
4.

it
Iii

I
II

T
IA

A
l

I

1111
A

IH
,

1
A

IAA
l
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sources
contem

poraneous
w

ith
and

pre-dating
the

R
ep

u
b

li
can

R
iv

er
C

om
pact,

recognize
those

basic
hydrological

axiom
s.

S
ee,

(‘.(J.,
S

nake
C

reek
IW

ininq
&

T
unnel’

C
o.

v.
IIlw

a
u

l?riq
atio

n
C

o.,
260

U
.S

.
596,

598
(1923);

K
an

sas
v.

C
olorado,

206
U

.S
.

46,
114-115

(19O
7).

Indeed,
K

ansas
relies

on
science

th
at

w
as

not
only

w
ell

established
at

the
tim

e
the

C
om

pact
w

as
approved,

but
w

as
also

specifically
m

ade
know

n
to

the
state

com
m

issioners
w

ho
negotiated

the
C

om
pact

and
calculated

the
virgin

w
ater

supply.
T

he
m

inutes
of

the
C

om
pact

negotiations
record

}iat,
on

Jan
u
ary

27-28,
1941,

the
com

m
issioners

m
et

w
ith

arry
P.

B
urleigh,

of
the

U
nited

S
tates

B
ureau

of
A

g
ri

cultural
E

conom
ics,

w
ho

w
as

p
rep

arin
g

a
study

“to
d
e
te

r
m

ine
the

extent
and

useability
of

the
underground

w
aters

of
th

e
basin

and
the

av
ailab

ility
of

lands
w

hich
could

be
reclaim

ed
th

ereb
y

in
trib

u
tary

basin
areas.”

A
dd.

28a.
T

he
m

inutes
reveal

th
at

lulpon
inquiry,

M
r.

B
urleigh

advised
the

C
om

m
ission

th
at

all
of

th
e

underground
w

aters
of

the
basin

above
S

candia,
K

ansas,
a
re

included
in

the
total

w
ater

supplies
of

the
basin,

as
reflected

in
m

easurem
ents

of
stream

flow
at

S
candia

and
o
th

er
points

in
the

basin,
and

th
at

any
u
n
d
erg

ro
u
n
d

d
ev

elo
p

m
en

ts
m

u
st

be
co

n
sid

ered
as

IA

a
Ia

la
1

a
1

1

IlL
F)

a
a

(O
T

I(

•
(

ill
A

13
[h

e
(

o
m

p
IC

11
u

i
A

cal
)t

\I

I
1
S

1
1
1

ft
1

1
Iti

)

I
1

Ila
f

(‘on
p

1
1pp141

A

str(
I
i

(1
II

n
u
t

its
t

a
0

)

pert ia
a

1
n

a
m

I

d
m

a-
Ihas’

i‘
j

th
r

a
I

I’)

1
1

1

I)
u
sa

affect
the

virgin
w

ater
supply

by
increasing

the
loss

of
stream

flow
into

a
g

ro
u

n
d

w
a
te

r
aq

u
ifer.

S
ee

also
,

eg.,
R

o
b
e
rt

J.
G

leunon
&

T
hom

as
M

addock,
III,

T
he

C
oncept

o
f

C
ap

tu
re:

The
hydrology

and
L

aw
of

S
tream

/A
q
u
ifrr

In
te

r
actw

ns,
in

l’ro
eedings

of
the

4$d
A

n
nual

R
ocky

M
ountain

M
in

eral
L

aw
Institute

22-2
to

22—
14

(1997);
C

h
arles

E
.

C
o
rk

er,
G

ro
u
n
d
w

ater
L

aw
,

M
a

nagem
ro

t
and

.4dm
in

isO
ation,

N
atio

n
al

W
ater

C
om

m
ission

L
egal

S
tudy

N
o.

6,
at

xxiv,
58(1971);

R
ichard

S.
llarn

sb
erg

er,
N

eb
rask

a
G

round
W

ater
P

roblem
s,

42
N

ob.
L.

R
ev,

721,
722-726

(1963);
H

arold
E

.
T

hom
as,

T
he

C
onservation

o
f

G
round

W
ater

136
138

(1951);
C

.F
,

T
olm

an
&

A
m

y
C

.
S

tip
p
,

A
n

aly
sis

of
L

egal
C

oncepts
of

S
ubj7ow

an
d

P
erco

latin
g

W
aters,

21
O

r.
L

.
R

ev.
113,

115-125
(1942);

S
am

uel
C

.
W

iel,
N

eed
of

U
n,fied

L
aw

fb
r

S
urface

an
d

U
nderqrou

m
l

W
ater,

2
ii.

C
al.

L
.

R
ev,

358,
:359—

363
(1929).

(IO
si(

I
a
r
ii

a
4

anue
i.

.
‘
i
ì
d

a
,

—

1)O
SA

I
l

w

allot
U

p
O

fl
1

(m
u

:’
1

a
‘the

,,
arn

,
0
1

CI

ot
th

a
:

prof
I

tIC
4
,5

w
h
id

44
Ira

a’
(Cl

.‘
\I

t
1

lO
u

a
1’

1
p

4
1

(‘olor
S

:W
Jn

r
1’

1

“H
o

I
4.1

alloc,i’
u

1
Is

it,’
C

O
flS

II
1) ‘1

‘Ii
1
a

-
‘
‘
!

C
on

)a
(lilA

ii
1)

1

IA

I

4.
1

4
’’’’



20

supply
w

ithin
the

B
asin

undepleted
by

the
activities

of
m

an,”
and

it
defines

the
B

asin
inclusively

as
“all

the
area

in
C

olorado,
K

ansas,
and

N
ebraska,

w
hich

is
naturally

drained
by

the
R

epublican
R

iver,
and

its
trib

u
taries,

to
its

junction
w

ith
the

S
m

oky
H

ill
R

iver
in

K
ansas.”

A
rt.

II
(A

dd.
3a).

U
n
d
er

those
definitions,

a
S

tate
depletes

the
virgin

w
ater

su
p
p
ly

“through
the

activ
ities

of
m

an”
if

it
au

th
o
rizes

pum
ping

of
g
ro

u
n
d
w

ater
by

its
citizens

th
at

dim
inishes

B
asin

stream
flow

s.
T

he
S

tate
should

therefore
include

such
groundw

ater
pum

ping
as

p
art

o
f

its
C

om
pact

allocation.
C

ontrary
to

N
ebraska’s

assertions
(N

eb.
B

r.
8),

the
C

o
m

p
a
c
t

does
n

o
t

n
e
e
d

to
apportion

g
ro

u
n
d
w

ater
directly,

or
even

m
ake

specific
reference

to
g

ro
u

n
d

w
ater

consum
ption,

in
order

to
create

enforceable
restrictio

n
s

on
groundw

ater
consum

ption.
S

ee
V

ebraska
v.

W
yom

ing,
507

U
.S

.
584,

592
(199”)

T
he

C
om

pact
places

lim
its

on
each

S
tate’s

co
n

su
m

p
tion

of
the

virgin
w

ater
supply.

If
the

R
epublican

R
iv

er
B

asin
stream

flow
s

th
at

com
prise

the
virgin

w
ater

supply
consist

in
p
art

of
groundw

ater
discharge,

and
a

S
tate

allow
s

its
citizens

to
pum

p
groundw

ater
th

at
reduces

those
stream

flow
s,

then
the

S
tate

m
ust

include
th

at
consum

ption
as

p
art

of
the

S
tate’s

allocation.
O

therw
ise,

the
S

tate
w

ill
receive

m
ore

than
its

allocated
share

ofthe
virgin

w
ater

supply.
T

he
C

om
pact’s

express
statem

en
t

of
its

“m
ajor

purposes”
holsters

th
at

conclusion.
A

rt.
I

(A
dd.

2a).
A

rticle
I

states
th

at
the

C
om

pact
is

intended
“to

provide
for

an
equitable

division
of

{the
w

aters
of

the
R

epublican
R

iver
B

asin
.”

Ibid.
T

he
S

tates
agreed

on
the

C
om

pact
allocations

on
the

u
n
d
erstan

d
in

g
th

at
the

B
asin’s

undeveloped
stre

a
m

flow
s

historically
yielded

a
reliable

quantity
of

w
ater—

the
v
irg

in
w

a
te

r
supply—

that
w

ould
be

fairly
shared

am
ong

the
S

tates.
If

C
ongress

and
the

com
pacting

S
tates

sought
an

equitable
division

o
f

the
B

asin
w

aters,
th

en
th

ey
could

not
have

intended
th

at
an

upstream
S

tate
w

o
u

ld
be

entitled
to

a
u
g

m
ent

its
allocation

by
sunply

taking
a

portion
of

the
virgin

w
ater

supply
before

it
reached

the
stream

flow
gauges.

T
he

(‘o
n
j

S
U

P
IP

t
i
t

P1
t

th
r

\

m
e

i

A
r

i
P

1
:l

re
n

lu
x

S

(‘O
fltl(

H
I

It
H

,
H

H
)]l

P
a
w

a
ru

P
thu

H
’1at1ur,hI1

H

w
atu

arg
(

p
sider

lu
v

(‘O
fltr

H
I
H

,5
’

ii
t15

up
t

i
su

circuu
a

t lu
sirn

h
1(d

fl
uf

C
o
n
g
i

S
ST

(1
th

u
511

\
s

cornju
r

u
pp&

IT

flo
’v

u
1

(
I

P
in

d
iv

iP
U

al
U

S
l1

rU
T

devehu
nt

P
1

eX
p

fu
n

d
el

ri
u

t
I

1
1

1
1

S
111)I)1’

I
i

P
U

nIT
T

I
1

1

11
rlju

t
P

1

o
f

t.hr
r

u

13
(S

Ir
I

P
region

IT
H

,
3

v
a
tt’r.

lu
tili

I
efleolir

I
lI

91
S

W
a
r

it
W

cad
in

e
ru

a
s
tre

i

I
I

U

1
9
5
3

us
Ii

T
Ii

•

It
ra1

It
n,



9
9

2.
T

he
com

pacting
S

tates
have

confirm
ed

th
ro

u
g

h
th

eir
practical

construction
of

the
C

om
pact

th
at,

if
a

S
tate

authorizes
g
ro

u
n
d
w

ater
pum

ping
th

at
m

easurably
d

im
in

ishes
stream

flow
,

those
depletions

should
be

charged
against

th
at

S
tate’s

allocation.
T

he
R

R
C

A
’s

form
ulas

for
com

puting
the

B
asin’s

virgin
w

ater
supply

provide
a

clear
expression

of
th

at
understanding.

A
s

described
above,

the
C

o
m

p
act

authorizes
the

S
tates

to
adm

inister
the

C
om

pact
through

the
responsible

officers
in

each
S

tate.
S

ee
pages

8,
10

T
h

e
S

tates
form

ed
the

R
R

C
A

for
th

at
purpose

in
1
9
5
9
,

w
hen

w
ater

developm
ent

had
proceeded

to
a

stag
e

th
at

req
u
ired

form
al

o
v

ersig
h

t
of

C
om

pact
com

pliance.
T

he
R

R
C

A
’s

F
irst

A
nnual

R
ep

o
rt,

issued
in

1961,
included

form
ulas

for
com

puting
th

e
virgin

w
ater

supply.
A

dd.
94a-

102a.
A

s
N

ebraska
acknow

ledges
(N

eb
.

B
r.

18-19),
since

th
e

inception
of

th
e

R
R

C
A

,
those

form
ulas

have
tak

en
into

account
g
ro

u
n
d
w

ater
pum

ping
“from

the
alluvium

along
th

e
stream

channels.”
S

ee
A

dd.
97a.

N
ebraska

su
g

g
ests

(N
eb.

B
r.

18-19)
th

at
th

e
R

R
C

A
’s

tiecision
to

include
only

alluvial
groundw

ater
(viz.,

ground—

and
utilization

of
the

w
aters

of
the

basin
can

be
had

in
th

e
near

future.”);
ui.

at
35

(M
.O

.
R

yan,
E

xecutive
S

ecretary,
R

epublican
V

alley
C

onserva
tion

A
ssociation)

(“Ilin
the

m
eantim

e,
and

before
construction

of
projects

can
p
ro

p
erly

he
u

n
d

ertak
en

w
hich

w
ould

draw
upon

w
a
te

r
supplies

originating
in

several
S

tates,
it

w
ill

he
essential

th
at

a
legal

division
of

the
w

aters
of

the
stream

s
he

m
ade

for
all

tim
e.

*
*

*
B

y
this

action,
you

w
ill

sim
plify

all
l)ost-val

(levelopm
ents

in
th

at
fine

agricultural
area,

and
sp

are

the
resid

en
ts

lim
itless

litigation
and

trouble
in

the
years

to
com

e.”);
!L

R
.

7
H

curings
7

(R
ep.

C
arlson)

(“T
he

territo
ry

that
is

drained
by

this
riv

er
needs

th
e

use
of

this
w

ater
and

th
ese

S
tates

th
o
u
g
h
t,

by
g

ettin
g

to
g

eth
er

and
w

orking
out

this
com

pact,
th

ey
could

reach
an

ag
reem

en
t

on

the
use

of
this

w
ater

so
th

at
th

ere
w

ould
be

no
conflict

as
to

the
co

n

struction
of

the
various

reclam
ation

projects
w

ith
any

o
th

er
uses

it
m

ight

be
put

to.”);
57

C
ong.

R
ec,

at
9(110

(S
en.

N
orris)

(“T
his

ag
reem

en
t,

if
p
u
t

into
effect,

w
o
u
ld

perm
it

the
resid

en
ts

of each
of

the
S

tates
in

question
to

go
ahead,w

ith
notice

as
to

ju
st

how
m

uch
w

ater
m

ay
be

taken
from

every

one
of the

stream
s.”).

th
t

r
I

m
d

law
nolilt

A
n
u
t

I
&

t

th
at

u
l
t
p

(lt’]1
ln

p
.

lIn
’

1
\

r
‘tI

t

g
r

n
t
n

.
er

I
e

I
LU

\
L

to
n

I
I

Pt
C

IdI
1

v
i

t
I

I
S

—

U
U

s!
U

A
dd

I’
I

w
atd

h
I

i
O

ld

yS
5*

I
r

1
U

I

A
l

151
1

15.

N
i,O

d

it

11
1

r

\V
atns

S
U

U

that
S

IIp

in
11

C
)fl

11
U

&
n.

si
IL

p
u
n

ult*o
(T

tO
II

1
U

re
p
s

ii

vat
I

A
dd

N
d

IO
U
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T
he

R
R

C
A

plainly
u
n
d
ersto

o
d

th
at

th
e

C
om

pact’s
apportionm

ent
of

the
virgin

w
ater

supply
could

place
lim

ita
tions

on
a

S
tate’s

consum
ption

of
hydraulically

connected
groundw

ater.
Since

1961,
the

R
R

C
A

has
included

in
its

calculation
of

the
virgin

w
ater

supply
alluvial

groundw
ater

pum
ping

th
at

depletes
B

asin
stream

flow
s.

S
ee

A
dd.

108a
(F

o
rm

u
las).

T
he

R
R

C
A

’s
failure

to
revise

its
form

ulas
to

include
g

ro
u

n
d

w
ater

pum
ping

from
other

sources
does

not
reflect

a
retreat

from
the

general
principle

th
at

the
R

R
C

A
recognized

at
its

inception,
nor

does
it

reflect
a

consensus
th

at
non-alluvial

g
ro

u
n
d
w

ater
pum

ping
has

no
effect

on
stream

flow
s.

S
ee

K
an.

B
r.

in
S

u
p

p
o

rt
of

C
om

pl.
8-9.

R
ath

er,
the

R
R

C
A

has
retain

ed
the

1961
m

ethodology
b
e

cause
the

R
R

C
A

can
act

only
through

the
unanim

ous
action

of
the

state
rep

resen
tativ

es,
and

N
ebraska

has
stead

fastly
refused

to
agree

to
revise

the
form

ulas
to

take
into

account
the

effects
ofnon-alluvial

groundw
ater

pum
ping.

S
ee

ibid.
3.

F
inally,

th
ere

is
nothing

novel
in

recognizing
th

at
an

in
terstate

com
pact

th
at

apportions
stream

flow
s

can
lim

it
a

com
pacting

S
tate’s

g
ro

u
n
d
w

ater
usage.

T
his

C
ourt

has
tw

ice
faced

that
question.

In
K

ansas
v.

C
olorado,

N
o.

105,
O

riginal,
the

C
ourt

adopted
the

S
pecial

M
aster’s

u
n
co

n
tested

recom
m

endation
th

at
the

C
ourt

find
th

at
C

olorado
had

violated
the

A
rkansas

R
iver

C
om

pact,
ch.

155,
63

S
tat.

145,
through

excessive
groundw

ater
pum

ping.
514

U
.S

.
673

(1995).
A

nd
in

T
exas

v.
N

ew
M

exico,
N

o.
65,

O
riginal,

the
C

ourt
issued

a
series

of
ru

lin
g

s
respecting

the
P

ecos
R

iver
C

om
pact,

ch,
184,

63
S

tat.
159,

w
hich

reflected
the

u
n

d
e
r

standing
th

at
the

C
om

pact
lim

ited
N

ew
M

exico’s
rig

h
t

to
consum

e
groundw

ater.
S

ee
446

U
.S.

540
(1980);

462
U

.S
.

554
(1983);

482
U

.S
.

124
(1987).

In
each

of
those

original
actions,

th
e

C
om

pact
in

q
u

estio
n

did
not

ex
p

ressly
apportion

groundw
ater.

T
his

C
ourt’s

decision
in

K
an

sas
v.

C
olorado

is
m

ost
directly

on
point.

T
he

A
rkansas

R
iver

C
om

pact,
like

the
R

epublican
R

iver
C

om
pact,

does
not

explicitly
ad

d
ress

A
rkar

r
quantit
S

tatra
tat

h
y
d
r

I
t

lit
ta

n
‘I

i

w
ater,

a
Ia

p
a
l

t
-

37
(Jut

U
4

jnct
Ia

aanaia
C

orniia
Ia

tn
t am

lad

by
nan

-
t

ri
i’tad

1

tiü
fl

a
t

itt
‘

Il
ia

n

C
olorad

ii
t

iiri
deplet
a
n
u
r
n

(

did
rat

k
M

i
R

iv
i

I

m
at a

r
t

Ia
Ii

a
a

T
he

e
ta

t

that,
a

w
alit,

tin
a
t

a
l
a
a

a

priinj
a
n
t]

i
(-a

e
tn

a
(I

p
aiiu

ii
-

C
O

IT
h:

a
d

tiit
[
\
r
t
i
i
i
a

I\
Id

In
‘

at
a

IL
I’

linE
I

it
alt

U
I

It\

W
u
t(

I’
I

ha
c
o
n
d
i

U’

th
e

p
ta

in

(litinut
a
a

41
surina

u
I

]at
i

ii
,

a
11

(3U
e
S

tl
n
a
t

N
t

a
M

t
ii

groun
-v

A
rtie

renaui

t
lit

I
1:]

1
-I

preet
1

‘w
M

a
st

1
t

I
a

liad
i

I
atatia

ii
i

the
I
i

P
t

“
d

c
1t
l
a

1
ta

n
‘1’

-
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H

c
o
m

m
I

R
iser

Ii
d

w
ater

i
I

rn
f
lf

l
i
s

a
d
c
u
n

C
olor’

I
0

R
ie

i
I,

consil
ir

N.
taken

ii
oH

lia.
4
0

H
n

I
o

IN
crcc

i
C

restr
I

N
N

eb
ra

.1

lii
N

H

I
I

H

1
,
1

.5
.

(
1

I’

th
e

N
ew

M
exico-T

exas
state

line,”
62

S
tat.

161;
see

462
U

.S
.

at
557

&
n.2,

559,
and

th
e

m
eth

o
d
o
lo

g
y

th
at

th
e

C
o
u
rt

a
p

p
ro

v
ed

for
m

aking
th

a
t

d
eterm

in
atio

n
to

o
k

in
to

acco
u

n
t

groundw
ater

consum
ption,

see
467

U
.S

.
1238

(1984);
482

U
.S

.
at

12712S,15I

N
eb

rask
a

su
g
g
ests

(N
eb.

B
r.

10)
th

at
this

C
ourt’s

d
ecis

ions
in

K
an

sas
v.

C
olorado

and
Z

’exas
v
.

N
ew

M
exico

have
little

relev
an

ce
b

ecau
se

n
eith

er
C

olorado
nor

N
ew

M
exico

challenged
th

e
v

ario
u

s
M

asters’
im

p
licit

and
explicit

d
e
te

r
m

m
ations

th
at

the
C

om
pacts

at
issue

restricted
groundw

ater
consum

ption.
T

hose
S

tates,
how

ever,
apparently

declined
to

.iallenge
those

determ
inations

because
the

challenges
w

ould
he

of
no

av
ail:

T
he

C
om

pacts
a
t

issue
in

those
cases

oh\
iO

Il
\

1111(
m

N

sam
e

r
n

N
i

h
k

th
is

IN
N

I
N

I
I

of otr
m

H

(
h
i

i
a
s
l

4k
R

i

45a
n

1
)y

o
n

%
t

rat
h

al
N

C
ro

u
n
d
iv

a
t

o
r

L
hi’

1
’e

N
*‘i

Its
O

flJ
)iI(

t
lh

ii
o
tlili

A
s

Ic
legal

i.i

o
b

je
d

i
tI

ti
L

a
p
p
o
i’t

IL
5
O

Ito
)

5
1

m
onica

C

suppi
s

I
tr

a
ha

r
w

h
e
t

ii
tti.h

I
5t1

H
in

T
he

C
o
u
rt

ap
p
ro

v
ed

u
se

of
a

corrected
version

of
the

“inflow
outflow

m
eth

o
d

o
lo

g
y

,’
w

hich
relies

on
a

w
ater

balance
of

inflow
s

to
and

outflow
s

from
the

I’ecos
R

iver,
to

calculate
‘P

exis”i
en

titlem
en

t.
482

U
.S.

at
127;

462
U

.S.
at

571-574.
T

hat
m

ethodology
includes

consideration
of

g
ro

u
n
d
w

ater
discharge

into
the

P
ecos

R
iver

and
g
ro

u
n
d
w

ater
p
u
m

p
in

g
th

at
(lep

letes
the

stream
flow

.
See,

eq.,
462

U
.S

.
at

558-559
&

n.5;
E

n
g

in
eerin

g
A

dvisory
(‘om

m
’n,

P
ecos

R
iver

C
om

pact
C

om
m

’n,
M

an
u
al

of
!nflou-O

zi (flow
M

ethods
of

M
easu

ring
(‘ha

nges
in

S
tea

cn—
Flm

i’
D

epletion,
reprinted

in
S.

D
oe.

N
o.

1(19,
81st

C
ong.,

1st
S

ess.
149

(1949)
(“E

v
ery

th
in

g
th

at
happens

in
the

basin
betw

een
the

index
inflow

gaging
statio

n
s

and
th

e
outflow

statio
n

w
hich

ch
an

g
es

th
e

am
o
u
n
t

of
w

ater
d

ep
letio

n
o

ccu
rrin

g
in

th
e

basin
betw

een
those

points
is

m
easured

by
the

inflow
-

outflow
m

ethod.”);
Id.

at
159

(“change
in

the
inflow

-outflow
relation

can
be

sed
as

a
m

easure
of

additional
d
ep

letio
n

of
g

ro
u

n
d

w
ater”).

T
he

M
asters’

e
p

o
rts

in
N

o.
65,

O
riginal,

rev
eal

th
at

the
p
arties

recognized
th

at
th

e
g
ro

u
n
d
w

ater
com

ponent
of

th
e

stream
flow

w
as

a
cen

tral
issue

in
the

case.
S

ee,
e.g.,

R
ep

o
rt

of
S

pecial
M

aster
on

O
bligation

of
N

ew
M

exico
to

T
exas

u
n
d
er

the
P

ecos
R

iver
C

om
pact

44
(S

ept.
7,

1979)
(“th

e
h
eart

of
th

is
controversy

is
the

pum
ping

of
g
ro

u
n
d

w
ater

in
N

ew
M

exico”);
R

eport
and

R
ecom

m
endations

6
(S

ept.
10,

1982)
(citing

a
1942

rep
o

rt
noting

th
at

the
P

ecos
R

iver
receives

w
ater

from
“sp

rin
g

and
o

th
er

ground
w

aters”);
R

eport
and

R
ecom

m
endations

h-b
to

h
-IS

(Jan.
16,

1984)
(consideration

of
specific

g
ro

u
n
d
w

ater
inflow

s);
R

eport
35

(July
1986)

(noting
th

at
“N

ew
M

exico
has

o
th

er
m

eans
of

m
eeting

a
delivery

obligation
than

cu
rtailm

en
t

of
purnpage”).

is
a

‘
r

10
‘H

i
it’

d
e
fe

n
i

V
i’’

I

p
i

Ifl1
0

1
y
o
lo

Ir
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th
at

the
C

ourt
and

the
parties

have
m

ade
reference

to
the

C
om

pact
as

an
agreem

ent
respecting

surface
w

ater
(N

eb.
B

r,
11-15)

is
likew

ise
im

m
aterial.

T
here

is
nothing

in
co

n
sistent

betw
een

K
ansas’s

claim
for

relief
and,

for
exam

ple,
this

C
ourt’s

observation
in

S
p

o
rh

a
se

v.
N

ebraska
cx

ret.
D

ouglas,
45$

U
.S

.
941,

959
(1982),

th
at

the
R

epublican
R

iver
C

om
pact

is
an

“agreem
ent

am
ong

S
tates

regarding
rig

h
ts

to
surface

w
ater,”

because
K

ansas
claim

s
th

at
N

eb
rask

a
has

depleted
surface

stream
flo

w
s

th
ro

u
g

h
excessive

g
ro

u
n

d
w

ater
consum

ption.
N

ebraska’s
assertion

(N
eb.

B
r.

16-19)
th

at
the

S
tates

could
not

have
intended

to
apportion

g
ro

u
n
d

4’ater
is

also
irrelevant,

because
K

ansas’s
com

plaint
does

not
depend

on
w

h
e
th

e
r

th
e

C
om

pact
apportioned

g
ro

u
n
d
w

ater
in

situ.°’

15
W

e
note,

in
particular,

that
there

is
no

m
erit

to
N

ebraska’s
assertion

(N
ob.

B
r,

1$)
that

the
com

pacting
S

tates
could

not
have

intended
to

regulate
g
ro

u
n
d
w

ater
consum

ption
because

the
S

tates,
at

the
tim

e
of

the
C

om
pact,

had
not

yetsubjected
their

citizens
to

integrated
regulation

ofstream
flow

s
and

groundw
ater

consum
ption,

T
he

C
om

pact
negotiators

expressly
stated

that
their

deliberations
w

ere
“guided

by
Ithis

C
ourt’s

decision
in

H
ind

cruder
V

.
L

a
P

lato
R

iver
&

(T
herry

creek
D

itch
co

,,
304

U
.S.

92,
106

(1938)1, establishing
the

rights
of

states
to

m
ake

an
equitable

division
of

the
w

aten,ofan
interstate

stream
,

regardless
ofits

effect
upon

the
presum

ably
vested

interests
in

either
of

the
signatory

states,”
A

dd.
23a.

See
also

N
ebraska

v.
W

yom
ing,

515
U

.S.
at

22.
K

ansas
and

C
olorado

‘ave
each

enacted
legislation

providing
for

integrated
regulation.

S
ee

K
an.

A
nn.

S
tat.

§
82a-703

(1989);
C

ob.
R

ev.
S

tat,
§

37-90-101
et

seq.
(W

est
Supp.

1996).
B

y
contrast,

com
m

entators
have

noted
that

N
ebraska

has
been

slow
to

adopt
an

integrated
m

anagem
ent

regim
e.

See
C

U
ennon

&
M

addock,
enpra,

at
22-19

to
22-21;

S
tephen

I).
M

ossm
an,

“W
hiskey

is
fo

r
D

rin
k
in

’
B

ut
W

ater
is

fo
r

F
ig

h
tin

’
A

bout”:
A

F
irst-H

an
d

A
ccount

o
f

N
ebraska’s

Integrated
M

anagem
ent

of
G

ronnd
an

d
S

urface
W

ater
D

ebate
(znd

the
P

assage
of

L
B

.
lox,

:10
C

reighton
L.

R
ev.

67
(1996);

H
arnsberger,

supru,
at

7
4
1
-7

4
4
.

N
ebraska’s

resistance
to

adoption
of

in
teg

rated
regulation

w
ithin

its
borders

should
not

excuse
it

from
com

plying
w

ith
an

interstate
com

pact
prem

ised
on

hydrological
principles

underlying
such

regulation—
particularly

w
here

N
ebraska

has
previously

sued
a

neigh-

Ir
al

O
rigu

am
en

progro
caseb.

I
defini

)

(‘o
fltl’t

V
t

the
(o

n
hin1

0

filing
o

n
t&

ii
S

1
8
1
1
5

1
ii

(1’)S
g

i
t
i
t

\
‘

i
t
r
i

C
o
u
rt

i
t
o

of
iii

tvhetliio
n
’

o
o
n

,I

exorci
o

co
ii

(1980
cm

l
iS

I
a
tT

ic
a

o
l

ft
to

A
l

I
it

legal
a

et
n

j
w

ill
I

eleni
of

sIt
w

ater
show

ita

ii
Itt

1
I

a

it
p

oh

I
I

t
t
t1
IV

1
1

r
i

P
m

(ion
lit

A
I

it

an
d

P
i

ni
i

ot
1
ii

resu
lt

to
Itot

p
i

iiindw
jt

jS
S

tW
1

\\
all

0
110

1
ho’

i
t

act
jO

lt
hoiilil

be
adtlrt

&
it

M
a
stt

hoiing
m

o
o
t

11
itt

have
fri

65,
O

ri
en

ter
(m

otii

p
I

i
V

I
(I

—
I

I
o1

f

t
t
I

i

1
I
i

I
Ii

I
i
i
i
t

it
h

I’
5

0

1
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U
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)I)

N

C
O

N
C

L
U

S
IO

N

T
he

m
otion

to
(lism

iss
should

be
denied.

S
E

T
H

P.
W

A
xM

A
N

S
olicitor

G
eneral

L
ots

J.
S

C
F

IIF
F

E
R

A
ssistant

A
ttorney

G
eneral

E
D

W
IN

S.
K

N
E

E
D

L
E

R
D

eputy
S

olicitor
G

eneral
JE

F
F

’R
E

Y
P.

M
IN

E
A

R
A

ssistant
to

the
S

olicitor
G

eneral
A

N
D

R
F

w
F

.
W

A
IclI

E
D

w
A

R
D

A
.

B
O

L
IN

G
A

ttorneys

rut

)
M

.

rd
L

v
i

1
II

i

m
aL

t
i

m
ju

ric
11

L
S

tl1(
‘ii

t
IiiI

ii

tll(
iii

I

E
on

I
II

p
re-trial

m
echanism

s,
com

pare
F

ed.
H

.
C

iv.
P

.
12,

56,
as

a
m

eans
of

resolving
the

d
isp

u
te

or
narrow

ing
the

issues
for

trial.
S

ee
g

en
erally

N
ebraska

v.
T

V
qom

ing,
515

U
.S.

at
5-6;

507
U

.S
.

584
0993);

see
also

U
nited

S
tates

v,
A

laska,
503

U
.S.

569
(1992)

(resolving
dispute

through
sum

m
ary

judgm
ent

on
a

stip
u

lated
record).

T
he

M
aster

should
insist

th
at

th
e

p
arties

confer
at

th
e

o
u
tset

to
reach

ag
reem

en
t

on
a

statem
en

t
of

the
precise

issues
th

at
are

in
dispute.

S
ee,

e.g.,
R

ep
o
rt

of
the

S
pecial

M
aster

in
U

nited
S

tates
v.

A
laska,

N
o.

84,
O

riginal,
at,

7
&

A
pp.

A
(1996)

(describing
the

parties’
subm

ission
of

a
“jo

in
t

S
tatem

en
t

of
Q

uestions
Presented

and
C

ontentions
of

th
e

Parties”).
T

h
at

statem
en

t
can

th
en

guide
the

course
of

th
e

litigation
(including

th
e

scope
of

discovery)
and

provide
th

e
basis

for
continuing

n
eg

o
tiatio

n
s

aim
ed

at
resolving

the
controversy.

T
he

C
ourt

has
rep

eated
ly

“counseled
S

tates
engaged

in
litigation

w
ith

one
another

before
this

C
ourt

th
at

th
eir

d
isp

u
te

‘is
one

m
ore

likely
to

he
w

isely
solved

by
co-operative

study
and

by
conference

and
m

utual
concession

on
the

part
of

representatives
of

the
S

tates
so

vitally
in

terested
in

it
than

by
proceedings

in
any

court,
h

o
w

ev
er

constituted.’”
T

e.ras
v
.N

ew
M

e.rico,
462

U
.S.

at
575.

T
he

M
aster

should
accordingly

he
recep

tiv
e

to
m

echanism
s,

such
as

consensual
m

ediation,
th

at
m

ay
aid

the
S

tates
in

reaching
a

negotiated
solution.
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1
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c
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‘
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i\
L

i

there
i
r

I
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h
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1
I

d
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R
esp
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su
b

m
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